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and maintenance of disclosure controls and procedures, as well as internal 

controls over financial reporting.213 Just as competition law imposes rules on 

companies in all industries concerning what competitive practices are or are not 

acceptable, securities laws impose rules on companies in all industries on how 

they must structure aspects of their internal administration and their interaction 

with capital markets. 

92. A logical place to begin the analysis of whether the focus of the Act is on 

trade as a whole is to look at the character of the subject matter to be regulated. 

In this regard, the preamble to the legislation is highly instructive. The first four 

clauses of the preamble refer to the wide-ranging impact of capital markets, and 

those markets are the general subject matter of regulation. Each of the 

preamble's clauses merits closer scrutiny. 

i) "Capital markets affect the well-being and prosperity of all 
Canadians" 

93. The importance of vibrant capital markets to the economy generally, and 

to individual Canadians, cannot be seriously disputed. While many Canadians 

may not be fully aware of the extent to which their financial security is tied to the 

health of capital markets, the statistical evidence is compelling. For example, in 

December of 2009, the Canada Pension Plan Investment Board held $17.9 

billion in Canadian equities, and $51.1 billion in foreign equities.214 Similarly, the 

Caisse de depot et placement du Quebec--a very large institutional fund 

manager--held $17.1 billion in Canadian equities (of which 80% was outside 

Quebec), and $29.3 billion in foreign equities, as of the end of 2009.215 The Wise 

Persons' Committee found in 2002 that 46% of Canadians own publicly traded 

equities and, if indirect holdings through pension funds are considered, "almost 

213 Alberta National Instrument 52-109 (Certification of Disclosure in Issuers' Annual and Interim Filings); 
Quebec Regulation 52-109. [AGC Book of Authorities, Tabs 44,75] 
214 Record (AGC), Vol. I, Milne, para. 6.5, p. 198. 
215 Caisse de depot et placements du Quebec, Combined Financial Statements 2009, 
http://www.lacaisse.comleninouvelles-medias/Documents/Etats-financiers _ RF2009 _ EN.pdf. [AGC Book 
of Authorities, Tab 50] 
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all Canadians are invested in the public equity markets.,,216 The same committee 

found that 88% of the long-term financing of Canadian firms is raised in capital 

markets. Capital markets may thus be accurately characterized as a "national 

asset. ,,217 

ii) "Capital markets are increasingly national and international 
in scope" 

94. Though Alberta and Quebec seek to deny it, the evidence is overwhelming 

that capital markets are national and international in character rather than local. 

Moreover, this Court has already accepted the national and international 

characterization, on two occasions.218 

95. Assuming that there still is room for debate, the proposition can be easily 

demonstrated in a variety of ways. The issue has been extensively studied by a 

number of expert committees, all of which have agreed on the 

national/international characterization.219 The committees reached this appraisal 

by examining empirical evidence. First, a two-thirds majority of the issuers of 

securities in Canada are registered in more than one jurisdiction. Second, only a 

tiny minority of issuers seek to raise capital in only their home provinces,22o 

whereas 25% raised capital in ten or more provinces and territories. Third, the 

vast majority of mutual funds were offered for sale throughout Canada. Fourth, 

significant numbers of Canadian issuers of securities are cross-listed on U.S. 

exchanges. Fifth, foreign securities dealers, some associated with banks, have 

set up operations in all domestic financial centres?21 

216 Record (AGC), Vol. II, Wise Persons' Committee Report, p. 72. 
217 Anisman P., The Proposals for a Securities Market Law for Canada: Purpose and Process, 19 Osgoode 
Hall L. J. 329 at 334-335,352 (1981). [AGC Book of Authorities, Tab 48] 
218 Global Securities, supra note 7 at para. 28; Multiple Access, supra note 7 at p. 173. [AGC Book of 
Authorities, Tabs 14, 21] 
219 Record (AGC), Vol. II, Wise Persons' Committee Report, p. 62; Crawford Panel Report, p. Ill. 
220 Record (AGC), Vol. I, Milne, para. 3.5 at pp.187-188; Record, Investment Industry Association of 
Canada materials ("Record (IIAC)"), Affidavit of Jeff Kennedy, para. 23. 
221 Record (AGC), Vol. I, Milne, paras. 3.1-3.14 at pp. 186-191. 



43 

96. The expert reports filed by Alberta and Quebec have attempted to 

characterize Canadian capital markets as "local and international".222 These 

characterizations, however, rely as much on assertion as they do on objectively 

verifiable data. As well, they focus on very narrow segments of the capital 

market. As pointed out by Professor Trebilcock, to the extent that these local 

markets exist they are very probably the result of the present regulatory structure 

rather than a genuine feature of the market. In the absence of regulatory 

barriers, there is no reason to believe that capital flows would respect provincial 

territorial boundaries. All of the components of this market, in particular the 

transmission of information and the capital itself, move instantaneously and often 

with minimal cost from coast to coast to coast. Even where capital appears to be 

raised exclusively within a province, the capital may come from institutional 

investors located in one province funded by clients who are spread across the 

country.223 

97. It should be noted that Alberta's own evidence acknowledges the 

existence of a national market. Papers authored by the CSA and provincial 

officials in response to proposals for a federal regulator refer numerous times to 

the existence of a "national market. ,,224 References to a "national capital market" 

have also appeared in CSA policy documents.225 

98. This is not to deny that there has been, and will continue to be, some local 

flavour to capital markets. But it is impossible today to maintain credibly that the 

dominant characteristic of capital markets is anything other than national (Le. 

interprovincial) and international. The actions of issuers of securities and 

222 Record (Quebec), Vol. XII, Macey #1, p. 1620. 
223 Record (IIAC), Vol. XXXI, Affidavit of Jeff Kennedy, paras. 58-60, pp. 48-49 
224 Record (Alberta), Vol. XIX, Affidavit of Dennis Gartner, para. 26, Vol. XX, pp. 160, 163,174,183 
225Canadian Securities Administrators, National Policy 62-201-Bids Made only in Certain Jurisdictions, 
http://www.albertasecurities.com/securitiesLaw/Regulatory%20 Instrumentsl12/3 7/np62-20 I.pdf (AGC 
Book of Authorities, Tab 52] 
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investors demonstrate that they are treating capital markets as national and 

international. The markets do not respect provincial borders.226 

99. It is interesting to note that the very case law that supports provincial 

jurisdiction in securities regulation is based on factual situations involving the 

interprovincial or international activities of market participants. Global Securities 

concerns the investigation of possible securities infractions of a person and 

company operating in more than one jurisdiction.227 In that case the B.C. 

Securities Commission filed evidence to demonstrate that effective securities 

regulation was only possible through effective inter-jurisdictional cooperation.228 

In Gregory and Co. v. Quebec Securities Commission,229 what was at issue were 

the actions of a Quebec broker in promoting securities offerings and servicing 

clients beyond the borders of Quebec. In R. v. WM. McKenzie Securities Ltd. , 230 

an Ontario broker solicited customers within Manitoba. All three cases upheld 

provincial jurisdiction, but the facts clearly demonstrate that the daily business of 

both market participants and regulators stretches beyond provincial borders. 

iii) "Capital markets are rapidly evolving and increasingly 
complex" 

100. The rapid evolution of capital markets over the latter half of the 20th 

century and into the present one has heightened their importance to the 

economy as a whole and to individual Canadians. As noted above, almost all 

Canadians participate directly or indirectly in stock markets.231 The health of 

those markets is critical to everyone with a pension, everyone who holds a 

mortgage, and everyone who has shifted some or all of their savings from bank 

deposits to mutual funds or other investment vehicles.232 

226 Kirkbi AG., supra note 2 at para. 29. [AGC Book of Authorities, Tab 16] 
227 Global Securities, supra note 7 at paras. 6-8. [AGC Book of Authorities, Tab 14] 
228 Global Securities, supra note 7 at paras. 27-28. [AGC Book of Authorities, Tab 14] 
229 Gregory & Co., supra note 155. [AGC Book of Authorities, Tab 15] 
230 (1966),56 D.L.R. (2d) 56 (Man. C.A.) ("McKenzie Securities"). [AGC Book of Authorities, Tab 30] 
231 Record (AGC), Vol. I, Milne, paras. 6.5-6.6,12.1 at pp. 198-199,217. 
232 Record (CBA), Vol. XXVIII, Wrobel, para. 20, pp. 14-15 
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101. The vigorous growth of capital markets has been accompanied by the 

development of a bewildering array of new securities instruments based on 

sophisticated mathematical modelling.233 The increasing complexity of the 

products, and the high speed and high volumes of computer trading, present 

formidable challenges to whichever regulator, provincial or federal, has to 

regulate the issuers of these products. 

102. The relevance of such evidence is not to argue that only federal expertise 

can be effectively brought to bear on the problem, but that securities transactions 

are affected by more highly integrated world markets. When the U.S.A. sneezed 

in 2007 - due in significant measure, to the "securitization" of loans - many other 

countries caught a cold. The response was joint, global action. The recent 

global economic crisis is compelling evidence of the internationalization of 

markets and their importance to the national interest. Indeed, the effect of an 

economic crisis in one country on the capital markets of others is the stuff of daily 

news reports. This bolsters the conclusion that there is a rational basis for the 

federal initiative. 

iv) "It is important for Canada to have competitive capital 
markets and a strengthened, comprehensive and 
coordinated enforcement regime for those markets" 

103. As noted above, since virtually all Canadians are invested directly or 

indirectly in securities markets, the importance of having competitive markets in a 

global marketplace should be obvious. The various blue ribbon panels that have 

looked at the issue have all concluded that competitiveness of the economy 

generally would be enhanced by lowering compliance costs to those regulated, 

as would occur if there were one regulator, not thirteen?34 Indeed, international 

bodies such as the OECD and .IMF have come to the same conclusion.235 

233 Record (AGC), Vol. I, Milne, paras. 4.1-4.5 at pp. 191-193. 
234 Record (AGC), Vol. II, Wise Persons' Committee Report, pp. 98-99; Crawford Panel Report, pp.115-
116; Hockin Panel Report, p. 164. 
235 OECD Economic Surveys 2010 (Canada), Overview, p. 8 
(http://www.oecd.org!dataoecd/23!38/45950025.pdf); International Monetary Fund, Canada: Financial 
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104. The preamble also speaks to the goal of increasing the 

comprehensiveness of the enforcement regime. The experience of investigators 

is that securities crime is both an interprovincial and international 

phenomenon.236 From the criminal investigation perspective, again the subject 

matter of regulation is something that transcends provincial and even national 

borders. 

e) Limitations on the Provincial Capacity to Regulate 

105. The fourth of the General Motors indicators concerns whether the 

legislation is such that "provinces jointly or severally would be constitutionally 

incapable of enacting". This factor calls for an examination of provincial capacity 

- is this an area in which the provinces and territories acting individually or 

collectively can enact the comprehensive regulatory regime contemplated by the 

Securities Act? The following paragraphs will demonstrate that the answer to 

this question is "no." 

106. In considering this branch of the General Motors approach, it is critical to 

bear its purpose in mind. The fourth and fifth indicators were first suggested by 

E>ickson J. (as he then was) in his dissenting judgment in the Canadian National 

Transportation case:237 

In approaching this difficult problem of characterization it is useful 
to note the remarks of the Chief Justice in MacDonald v. Vapor 
Canada Ltd., supra, at p. 165, in which he cites as possible indicia 
for a valid exercise of the general trade and commerce power the 
presence of a national regulatory scheme, the oversight of a 
regulatory agency and a concern with trade in general rather than 
with an aspect of a particular business. To this list I would add what 

System Stability Assessment-Update, 2008; January 15th
, 2008 

www.imf.org/extemal/pubs/ft/scrl2008!cr0859.pdf, p. 33. [AGC Book of Authorities, Tabs 66, 58] 
236 Record (AGC), Vol. I, White, paras. 9, 17 at pp. 271, 273-274. 
237 A.G. Canada v. Canadian National Transportation Limited, [1983] 2 S.C.R. 206 at 267-268. [AGC 
Book of Authorities, Tab 1] 



to my mind would be even stronger indications of valid general 
regulation of trade and commerce, namely (i) that the provinces 
jointly or severally would be constitutionally incapable of passing 
such an enactment and (ii) that failure to include one or more 
provinces or localities would jeopardize successful operation in 
other parts of the country. 
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107. It is apparent from the foregoing that the presence of these indicators was 

used by Dickson J. as confirmatory evidence of the appropriate exercise of the 

general branch of the trade and commerce power. Consequently, he did not 

suggest that the ability of the provinces to band together and act would 

demonstrate the absence of federal authority. 

108. In considering the capacity of the provinces to enact comprehensive 

securities regulation, each province acting alone has limitations on its legislative 

powers that preclude comprehensive regulation, and a group of provinces acting 

in concert (as in the passport system) is subject to further limitations that 

preclude comprehensive regulation. 

109. The first limitation on provincial power is the inability to regulate 

interprovincial and international trade.238 This limitation has been a serious 

problem for the regulation of the marketing of agricultural products, and in that 

context the solution has been found in complex federal-provincial marketing 

plans that have been constructed with interlocking federal and provincial laws.239 

In the field of securities regulation and in the absence of federal regulation, the 

courts have displayed a greater tolerance of provincial power, upholding 

provincial regulation of a broker operating in the province whose customers were 

238 For example, Burns Foods Ltd. et al. v. Attorney Generalfor Manitoba et al., [1975] 1 S.c.R. 494 (hog 
marketing plan could not apply to hogs imported from another province); Central Canada Potash Co. v. 
Government of Saskatchewan, [1979] 1 S.C.R. 42 (provincial regulation of potash production 
unconstitutional because product destined for international markets); reversed for provincial natural 
resources by Constitution Act, '1982, s. 50 adding new 92A(2). [AGC Book of Authorities, Tabs 6,8] 
239 Compare A.G. Man. v. Man. Egg & Poultry Assn., [1971] S.C.R. 689 (provincial egg marketing 
scheme struck down) with Re Agricultural Products Marketing Act, [1978] 2 S.C.R. 1198 (federal
provincial egg marketing scheme upheld). [AGC Book of Authorities, Tabs 2, 31] 
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outside the province,240 a broker operating outside the province whose 

customers were inside the province,241 and insider trading by investors in one 

province using the stock exchange (the TSX) in another. province?42 These 

cases recognized that interprovincial and international trades in securities were 

outside provincial competence, but held that there was enough intraprovincial 

activity in each case to found provincial jurisdiction. However, none of these 

cases opined on the limits of provincial jurisdiction, and it is clear from the 

agricultural marketing cases that the provinces would not be able to exercise 

unlimited interprovincial regulation. 

110. Alberta and Quebec attempt to mask this limitation by describing 

securities transactions as simply a chain of intraprovincial transactions.243 These 

arguments mistake cause for effect: provinces regulate on that basis because 

that is all they are constitutionally able to do; it does not mean that the 

description reflects the true character of the securities marketplace and in fact it 

ignores the economic reality of a cross-border securities trade. A security 

purchased or sold through an exchange or automated system is an economic 

transaction between persons who could be located anywhere in the world. Not 

only are the parties likely to be located in different provinces (or countries), but so 

are their brokers.244 Especially since the consolidation of stock exchanges in 

Canada, the stock exchange or other trading market on which the trade is 

effected is also likely to be in a different province from that of the parties. 

Settlement of the trade is typically through the Canadian Depository for 

Securities in Toronto.245 

240 Gregory & Co., supra note 155 (although Court did not directly rule on the constitutionality of this 
application of the provincial law). [AGC Book of Authorities, Tab 15] 
241 McKenzie Securities, supra note 230. [AGC Book of Authorities, Tab 30] 
242 Bennett v. British Columbia (Securities Commission), 94 D.L.R. (4th) 339 (B.C.C.A.). [AGC Book of 
Authorities, Tab 4] 
243 Record (Alberta), Vol. XIX, Spink #1, para. 2, p. 2 
244 Record, Canadian Foundation for Advancement ofInvestor Rights materials, Vol. XXXII, Affidavit of 
Ermanno Pascutto, para. 13, pp. 5-6 
245 Record (IIAC), Vol. XXXI, Affidavit of Philip S.W. Smith, paras. 29-41,pp. 9-12; Gillen, M.R. 
Securities Regulation in Canada, Toronto, Carswell, 3rd ed., 2007, p. 43, 79 [AGC Book of Authorities, 
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111. Alberta and Quebec also ignore the actual regulation underpinning a 

typical secondary market transaction, which includes: 1) the regulation of conduct 

in the market, generally, to prevent manipulative trading or trading on 

undisclosed material information to the investor's detriment;246 2) the regulation 

of the conduct of the issuer, which could be located anywhere, to require it to 

disclose all material information in a timely way, to govern its affairs to an 

appropriate standard and to manage and disclose its conflicts of interest;247 and 

3) the regulation of the integrity and conduct of the exchange or trading system, 

the intermediaries, and the clearing system to ensure that the trade is conducted 

fairly and is settled.248 

112. Securities regulation has traditionally been concerned with the primary 

market, requiring a company that issued new securities to provide potential 

purchasers with a prospectus that makes full, true and plain disclosure. That 

continues to be a concern of modern securities regulation. But the secondary 

market now greatly exceeds the primary market in volume and importance, since 

94% of trading activity occurs in the secondary market.249 A person wishing to 

buy a share in a company will only have an opportunity to buy it in the primary 

market if the company happens to be issuing new shares at that time. The 

purchaser will typically purchase the share in the secondary market. In light of 

the interprovincial and international character of the secondary market, the efforts 

by the provinces to harmonize regulatory requirements and focus more attention 

on disclosure and conduct in the secondary market are not at all surprising. 

Tab 59]; see also the website of Clearing and Depository Services Inc.: 
http://www.cds.ca/cdsc1earinghome.nsf/Pages/-EN-Profile?Open. [AGC Book of Authorities, Tab 55] 
246 Johnston, David and Rockwell, Kathleen, Canadian Securities Regulation, 4th ed., LexisNexis Canada 
Inc., 2006, p. 247. [AGC Book of Authorities, Tab 72] 
247 Johnston, ibid, p. 196. [AGC Book of Authorities, Tab 72] 
248 Johnston, ibid, p. 633. [AGC Book of Authorities, Tab 72] 
249 Canadian Securities Administrators, Notice 53-302 
(http://www.gov.ns.ca/nssc/CSANotices/csanotice53-302.pdD, p. 4; TSE Committee on Corporate 
Disclosure, Final Report: Responsible Corporate Disclosure - A Search for Balance, (Toronto: Toronto 
Stock Exchange, 1997), p. 3 ("Allen Committee Report"). [AGC Book of Authorities, Tabs 51,81] 
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113. The second limitation concerns matters outside the province.25o Provincial 

laws cannot apply extraprovincially; Parliament has no territorial limitations on its 

powers. Here too the courts have been tolerant of provincial activity, upholding 

the power of the British Columbia Securities Commission to seize documents for 

the purpose of handing them over to the Securities and Exchange Commission in 

the United States in support of the investigation of a breach of securities law in 

the United States.251 But in that case the seized documents were located within 

the province. What no provincial securities commission can do is make an order 

that applies outside the province, even though the issuers, dealers and advisers 

mostly operate in more than one province. Thus a dealer ordered to cease 

trading in Quebec will be free to continue to trade in New Brunswick until the 

New Brunswick Commission makes a similar order. 

114. The adverse consequence of this limitation has been brought home to 

frustrated investors in a series of cases dealing with certification of proposed 

classes in class action lawsuits. In Pearson v. Boliden,252 the plaintiffs brought a 

class action in British Columbia for misrepresentation in a prospectus. The 

defendants were successful in excluding investors in New Brunswick, Alberta 

and the Territories from the class, on the basis that the courts are "bound to 

follow the constitutional principle that it is the province in whose territory the 

securities are distributed which has the jurisdiction (in the constitutional sense) to 

regulate the manner in which the distribution is carried out and to attach civil 

consequences to non-compliance.,,253 Other cases have similarly limited 

investors' ability to seek redress as part of class actions?54 

115. Another serious consequence of the territorial limits of provincial 

jurisdiction arises in the context of take-over bid regulation. A take-over bid-an 

250 E.g., Unifund Assurance Co. v. Insurance Corp. of British Columbia, [2003] 2 S.C.R. 63 (holding that 
otherwise valid provincial law could not apply outside the province). [AGC Book of Authorities, Tab 41] 
251 Global Securities, supra note 7. [AGC Book of Authorities, Tab 14] 
252 (2002),222 D.L.R. 4th 453 (B.C.C.A.). [AGC Book of Authorities, Tab 24] 
253 Ibid at para. 65. [AGC Book of Authorities, Tab 24] 
254 Coulson v. Citigroup, 2010 ONSC 1596 at paras. 145-146; Schroeder v. DJO Canada Inc., 2010 SKQB 
125 at paras. 67-69. [AGC Book of Authorities, Tabs 12,38] 
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attempt by one entity to acquire control of another-is "a dramatic occurrence in 

corporate life. ,,255 When shareholders of a company that is the target of a take

over bid are located in multiple provinces, an offer in one province can have a 

profound impact on shareholders in another.256 Provincial securities regulators 

can only regulate offers made to shareholders within its boundaries.257 This 

creates the possibility that not all shareholders will be treated equally, if for 

example a take-over bid offer is made to all of the target company's shareholders 

in one province but not another. Currently, only a national policy exists to 

encourage provincial regulators to take action to prevent this occurrence.258 A 

national regulator would have the capacity to implement binding regulation over 

take-over bids to ensure that investors across the country are protected equally. 

116. The third limitation is the status and essential capacities of federally

incorporated companies. This limits the power of the province to regulate the 

issue of securities by federally-incorporated companies.259 Some regulation has 

been upheld: for example, a federally-incorporated company can be required to 

issue shares through a provincially registered broker,26o and insider trading in 

shares, including the shares of federally-incorporated companies, can be 

regulated.261 But the Privy Council decided in 1929 that a provincial law that 

would require a company to obtain the approval of a provincial official or agency 

for the issue of shares in the province is unconstitutional in its application to 

federally-incorporated companies.262 While the scope of this decision is not 

255 Johnston, ibid, p. 285 [AGC Book of Authorities, Tab 72] 
256 Committee for the Equal Treatment of Asbestos Minority Shareholders v. Ontario (Securities 
Commission), [2001] 2 S.C.R. 132; Tamura, G.C. "Take-over Bids & Extraterritorial Application," (1996) 
19 OSCB 399, at 403-407 (AGC Book of Authorities, Tabs 10,79] 
257 Johnston, ibid, p.291 [AGC Book of Authorities, Tab 72] 
258 CSA National Policy 62-203 "Take-Over Bids and Issuer Bids," 
(http://www.albertasecurities.com/securities Law IRegulatory%20 I nstruments/ 6/13983/269805 7%20v 1 %20-
%20NP%2062-203%20-%20PUB%20NOV%2016,07.pdf), s. 2.3; [AGC Book of Authorities, Tab 54] 
259 Condon M.G., Anand A.I., Sarra J.P., Securities Law in Canada: Cases and Commentary, (Emond
Montgomery, 2005, p. 32. [AGC Book of Authorities, Tab 56] 
260 Lymburn, supra note 155. [AGC Book of Authorities, Tab 19] 
261 Multiple Access, supra note 7. [AGC Book of Authorities, Tab 21] 
262 A.G. Manitoba v. A.G. Canada, supra note 156. [AGC Book of Authorities, Tab 3] 
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entirely clear,263 the denial by a provincial regulator of a prospectus receipt to a 

federally-incorporated company is constitutionally suspect.264 

117. The fourth limitation is criminal law, which is an exclusively federal power 

under s. 91 (27) of the Constitution Act, 1867. A province cannot legislate a 

comprehensive enforcement regime for securities regulation because the 

conduct of the truly bad actors needs to be punished, not merely by banning 

them from securities activity, or imposing administrative penalties or civil 

remedies, but by imposing sentences under the criminal law power. 

118. The fifth limitation concerns the international relationships that have 

become so important in the field of securities regulation. A province cannot 

represent Canada's interests or speak for Canada at the international level. 

Quebec points out in its expert reports that both it and Ontario are vigorous 

participants in IOSCO, the international forum for securities regulators. To the 

extent Quebec makes out a case for the importance of the work of IOSCO, it 

reveals the regrettable absence of a voice that can speak for all of Canada at 

that organization, make commitments on behalf of Canada, and deliver on any 

commitments made. This diminishes Canada's capacity to cooperate with other 

countries in the design and enforcement of its securities laws, creating serious 

issues of effectiveness and accountability, as commentators have noted.265 

119. One of the most important duties undertaken by IOSCO is the 

promulgation of a set of principles to guide securities regulators in their work. In 

1998, IOSCO issued a new statement of the appropriate purposes of securities 

regulation. For the first time, the "monitoring of systemic risk" was added.266 As 

noted previously, "systemic risk" deals with preventing the domino effect of the 

263 Nicholls, C. and MacIntosh J., Securities Law, Toronto, Irwin Law, 2007, p. 65. [AGC Book of 
Authorities, Tab 73] 
264 Gillen, M.R., supra note 245, p. 79. [AGC Book of Authorities, Tab 59] 
265 Record (CBA), Vol. XXVIII, Wrobel, paras. 50-52,57-59, pp. 29-30 32. 
266 IOSCO, Objectives and Principles of Securities Regulation, September 1998 
(htlp:llwww.iosco.orgllibraryiindex.cfm?section=policydocs). [AGC Book of Authorities, Tab 71]] 
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failure of one part of an integrated system from infecting the remaining parts. 

Though the exact role securities regulators may play in preventing systemic risk 

is still the subject of discussion domesticalll67 and internationally, the ability of 

IOSCO members to play any meaningful role must presume the power to make 

national decisions and take action at the national level. In fact, membership in 

IOSCO entails a commitment to seeking legislative change to adhere to the 

agreed norms of the organization,268 something Quebec and Ontario cannot do 

on behalf of Canada. 

120. When provinces join together, they cannot approximate a national system 

of comprehensive securities regulation. The limitations inherent in cooperative 

provincial action in this field are illustrated by the operation of the passport 

system. 

121. Nine of the ten provinces and the three territories have joined together to 

create a "passport" system of securities regulation. Their aim is to achieve some 

of the benefits of a single national regulator without creating an actual national 

regulator. Under the passport system, a single application to the market 

participant's home jurisdiction (the principal regulator) provides a passport to the 

other provinces and territories. Because of the territorial limit on provincial 

power, this takes the form of each participant province automatically recognizing 

and adopting the decision of the principal regulator. In order to overcome the 

problem of divergent regulatory rules, the passport system had to be and was 

preceded by the harmonization of a number of the provincial laws or rules 

regulating the topics covered by the passport system. 

122. The passport system is a recognition by its participants that a single 

securities regulator is needed for a market that does not respect provincial 

267 Alberta Securities Commission, 2010 Annual Report,[AGC Book of Authorities Tab 
4 7]http://www.albertasecurities.com/news/ ASC%20Publications/6116/20 1 0%20ASC%20Annual%20Repo 
rt.pdf, p. 10 
268 Record (Quebec), Vol. XII, Corcoran, p. 132. 
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boundaries, and it is indeed a great improvement over thirteen independent 

regulators. However, the system illustrates further limitations on provincial power 

when joint action is attempted. First, the regulatory coverage is incomplete 

because the provinces have been unable to achieve agreement on many 

important aspects of securities regulation. Second, the regulatory system is 

incomplete, because provinces have been unable to deliver full participation, 

since Ontario has refused to join the system, and in any case there is no way of 

binding the participating provinces to continue their participation. Third, any 

change in the system requires unanimous consent of the participating provinces. 

Fourth, the resources of the participating provinces are not combined, so that 

smaller provinces continue to have much less capacity than the large provinces 

to fulfil their regulatory responsibilities as principal regulators. These points are 

elaborated in the paragraphs that follow. 

123. With respect to regulatory coverage, the passport system is focused on a 

selected number of regularly-occurring matters. It covers: prospectus offerings by 

issuers (although exemptions for "private" distributions continue to differ from 

province to province); the registration of investment dealers and advisors; and 

discretionary exemptions. These rules have been substantially harmonized by 

the provinces and territories. However, filing fees still have to be paid to the 

regulator in every province or territory in which shares are to be issued or in 

which a market participant operates,269 notwithstanding that only the principal 

regulator conducts a review of the prospectus, filings, or other application. And 

the party seeking to raise capital will still have to learn the rules particular to each 

jurisdiction. While the resultant proliferation of rules and policies is benignly 

described by the experts of Alberta and Quebec as "regulatory competition,,27o or 

"dynamic efficiency,,,271 it is self-evident that such a system is more complex and 

costly. 

269 Record (Ontario), Vol. XXIV, Affidavit of Robert Christie, para. 42, p. 18 
270 Record (Quebec), Vol. XII, Macey #1, p. 34ff; 
271 Record (Alberta), Vol. XXII, Report of Thomas Courchene dated October 27,2010 ("Courchene #2"), 
p. 116ff. 
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124. The passport system does not cover the regulation of derivatives, 

regulatory fees, takeovers, insider trading or self-regulatory organizations (for 

example, the self-regulatory organizations of investment dealers and mutual fund 

dealers whose rules must be approved by the commissions). The evidence filed 

by Ontario identifies a number of other significant areas that the passport system 

does not cover.272 

125. With respect to the regulation of derivatives,273 the need for greater 

involvement by securities regulators in this field has been noted both in Canada 

and internationally.274 In a recent consultation paper, the Canadian Securities 

Administrators have noted that the over-the-counter derivatives market is small, 

but "a vital market for all sectors of the economy.,,275 The paper also 

acknowledges that derivatives are subject to different regulatory regimes in each 

province.276 

126. While the passport system contemplated cooperation in enforcement, it is 

still the case that disciplinary and remedial orders against those who violate the 

rules apply only in the jurisdiction where the order is made and cannot be applied 

in other jurisdictions until reciprocal or similar orders are made in those other 

jurisdictions, in some cases only after a further opportunity to be heard. Failure to 

have a co-ordinated response to matters such as take-over bids, financial 

disclosure or insider trading reports can cause significant harm to investors.277 

272 Record (Ontario), Vol. XXIV, Christie, para, 38, p. 16; appendix 2, pp.30-34 
273 Grottenthaler M.E. and Henderson PJ., The Law of Financial Derivatives in Canada, Toronto, 
Thomson Reuters, 2003, s.10.1.1. [AGC Book of Authorities, Tab 62] 
274 Group of20 ("G 20") Leaders' Statement, Pittsburgh Summit, September 24-25,2009, p.9 
(http://www.g20.org/pub communiques.aspx); International Monetary Fund, Global Financial Stability 
Report (April, 2010), ch. 3 (http://www.iosco.org!news/pdf/IOSCONEWS188.pdt). [AGC Book of 
Authorities, Tabs 63, 67]. 
275 Canadian Securities Administrators, Consultation Paper 91-4101 on Over-the Counter Derivatives 
Regulation in Canada, s.l.2 (p.8). Ontario Securities Commission website: 
http://www.osc.gov.on.caldocuments/en/Securities-Category9/csa 20101102 91-401 cp-on
derivatives.pdf[AGC Book of Authorities, Tab 52] 
276 Ibid. 

277 Record (Ontario), Vol. XXIV, Christie, para. 37, p.l6. 
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127. With respect to territorial coverage, Ontario has not joined the passport 

system because of what it perceives as a significant number of shortcomings 

inherent in that system.278 And even the remaining 12 do not necessarily 

constitute a stable core. There is nothing to prevent participating provinces from 

leaving the system whenever they believe that there would be an advantage in 

their doing so. Indeed, according to the model of "competitive federalism", much 

lauded by the American academic experts retained by Quebec,279 any province 

could be expected to abandon the system whenever it calculates that laxer 

regulation (or perhaps even stricter regulation) would be more welcoming to 

issuers and other market participants than the province's membership in a 

passport system. Given the significance of securities regulation to all Canadians, 

it would surely be preferable that public policy respecting securities regulation 

respect the interests of all Canadians. It would appear that the European Union 

has reached a similar conclusion as evidenced by its recent move to further 

integrate and centralize securities regulatory authority, including the power to 

impose technical standards on its 27 member countries?80 

128. The passport system is administered by the Canadian Securities 

Administrators (CSA), a body consisting of the 13 regulators of the provinces and 

territories. (Ontario is a member of CSA, but has not signed the accord creating 

the passport system.) The CSA acts on a unanimity principle, which makes the 

system inflexible: change is very slow and often impossible since the objection of 

one regulator is fatal to the adoption of a new policy.281 Each member of the 

CSA is no doubt accountable to his or her own province or territory, but there is 

no national mandate or national accountability for CSA's decision-making 

processes. 

278 Record (Ontario), Vol. XXIV, Christie, paras. 5, 29, and 64, pp. 3, 12,26. 
279 Record (Quebec), Vol. XII, Macey #1, pp. 34-43; Vol. XI, Choi #1, paras. 12-44, pp. 21-42 
280 EC, supra note 59, at. 8 [AGC Book of Authorities, Tab 58] 
281 Record (Quebec), Vol. XIII, Nick Le Pan (Enhancing Integrated Market Enforcement Teams, Achieving 
Results in Fighting Capital Markets Crime), October 2007 ("Le Pan"), p. Ill. 
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129. The passport system does not consolidate the resources of the twelve 

participating regulators. Some of Canada's largest companies are located 

outside British Columbia, Alberta, Ontario and Quebec. When one of those 

companies is faced with a hostile takeover or other issue for which a securities 

commission decision becomes necessary, the "principal regulator" for that 

decision is a commission that may lack the experience, the staff and other 

resources that are needed for that decision. 

130. The passport system does not provide for a unified system of adjudication. 

Each jurisdiction renders its own decisions in disputes with market participants 

over compliance with securities laws and the imposition of disciplinary or 

remedial measures on market participants. 

131. What the provinces cannot do together is at the core of the objectives of 

the Act. Canada's capital market affects all Canadians throughout Canada. The 

regulation of Canada's capital market that results from the combined effect of 

provincial and territorial regulation--in part by design through the efforts at 

harmonization--is decidedly not coordinated national regulation in the nation's 

interest. It is not greater than the sum of the individual provinces' interests. 

Indeed, in a real sense, the sum is lesser than the parts. No one is accountable 

for the external effects of one province's regulatory choices on the residents of all 

the other provinces.282 The Government of Canada must have the capacity to 

protect the national economy by ensuring the fairness, effectiveness and 

competitiveness of capital markets, and be able to act to avoid the collapse of the 

financial system during times of crisis. 

f) The Inclusion of Provinces in the Regime 

132. The fifth of the General Motors indicators asks whether the failure to 

include one or more provinces in the regime would jeopardize its successful 

282 Record (AGC), Vol. I, Trebilcock #1, paras, 21-24 at pp. 236-239; Michael Trebilcock (Report in Reply 
to Quebec and Alberta Experts) ("Trebilcock #2"), para. 2 at p. 278; 
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operation. As with the fourth indicator, it was conceived as an additional way of 

recognizing the federal character of the scheme; its satisfaction is not 

determinative of the scheme's validity. When applied to the Securities Act, it 

poses a particular challenge: clearly the government's intention is to create a 

single national regulator because it believes that a single national regulator is 

necessary for the successful operation of the scheme. The absence of one or 

more provinces would undermine the regime, posing risks of divergent rules for 

market participants, uncoordinated enforcement, and variable protection for 

investors. Despite the goal of universal coverage, the government has chosen a 

means that does not necessarily achieve this intent immediately, and indeed 

creates a possibility that a single regulator may never be achieved. However, the 

attempt to achieve the goal through the voluntary participation of provinces and 

territories is one that is well-suited to "an era of cooperative, flexible 

federalism.,,283 

133. The validity of the legislation should be judged in terms of the intended 

scope of the legislation, not the efficacy of what would result if the intention was 

not fully realized, nor the means chosen by the government to achieve the 

intention. In choosing the means, Parliament should be entitled to a large 

measure of deference. The transition from decades of provincial regulation takes 

time, as do discussions with provinces and territories. The government rejected 

more contentious means of achieving the goal, such as a proposal by the Hockin 

Panel that market participants in non-participating provinces be empowered to 

decide for themselves whether to be governed by the federal, and not a 

provincial, regime.284 And the government must be careful to minimize the 

possibility of disruption to the markets during the transition period.285 

283 NIL/TUO Child and Family Services Society v. B.C. Government and Service Employees' Union, supra 
note 163 at para. 42; COPA, supra note 93 at para.45; Quebec (Attorney General) v. Moses 2010 SCC 17 at 
paras. 13, 29 (majority), and 84 (dissent); Canadian Western Bank v. Alberta, [2007] 2 S.C.R. 3, at para. 
24. [AGC Book of Authorities, Tabs 22, 26, 25, 7] 
284 Record (AGe), Vol. II, Hockin Panel Report, pp. 183-184. 
285 Record (AGe), Vol. II, Hockin Panel Report, p. 182. 
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134. The transitional provisions of the Acr86 contemplate a progressive 

implementation scheme in which provinces and territories agree to participate. 

Participation by all provinces and territories is highly desirable, and necessary to 

make the operation of the new regime fully successful.287 But mandatory 

participation could come at a significant cost to federal-provincial relations. The 

Act attempts to strike a balance by pursuing the desired policy goal of a single 

regulator through means of persuasion rather than coercion. If the result of 

choosing such means results in less than full participation of provinces (at least 

initially), that is a price that can be paid in a federal state without affecting the 

constitutional validity of the scheme as a whole. 

4) The Use of the Criminal Law Power 

135. In Part 10, Division 6, the Act deals with "Criminal Offences and 

Punishment".288 The authority of the federal government to legislate with respect 

to fraud and the other offences of dishonest market behaviour should be obvious. 

Indeed, previous securities offences have been upheld as being within federal 

jurisdiction.289 

136. The inclusion of the criminal offence provisions, which are national in 

coverage and not subject to the provincial opt-in, serves simply to underscore the 

comprehensiveness of the regulatory regime. It is subject matter that is beyond 

the competence of the provinces to include in their current securities legislation. 

When read together with the other enforcement provisions,29o including new 

investigatory tools,291 the Act shows how a federal scheme can unify the 

approach to enforcement of securities law along a continuum from administrative 

orders to jail sentences. 

286 Record (AGC), Vol. I, Securities Act, ss. 250 - 254, pp. 162-164. 
287 See, in this regard, Record (AGC), Vol. I, Trebilcock #1, paras. 63-67 at pp. 262-266. 
288 Record (AGC), Vol. I, Securities Act, ss. 158-165, pp. 98-104. 
289 Smith v. The Queen, supra note 174 (issuing a false prospectus); Multiple Access, supra note 7 (insider 
trading). [AGe Book of Authorities, Tabs 39, 21] 
290 Record (AGC), Vol. I, Securities Act, ss. 153-157, pp. 96-98. 
291 Record (AGC), Vol. I, Securities Act, ss. 148-150, pp. 94-96. 
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5) Conclusion 

137. The pith and substance of the Securities Act is comprehensive national 

securities regulation, and that is a matter that comes within the general branch of 

the trade and commerce clause when viewed through the lens of the five General 

Motors indicia: 

1) The Act establishes a regulatory scheme which is more 
comprehensive than current provincial and territorial schemes; 

2) The scheme is monitored by the continuing oversight of a regulatory 
agency, namely, the Canadian Securities Regulatory Authority; 

3) The legislation is concerned with trade as a whole rather than a 
particular industry in an area in which the subject matter of the 
regulation is overwhelmingly interprovincial and international, and of 
critical importance to all Canadians; 

4) The legislation is of a nature that the provinces jointly or severally 
would be incapable of enacting, because the limitations on their 
powers preclude them from establishing a comprehensive regime of 
securities regulation; and 

5) The scheme has to be, and is intended to be, national in scope to 
ensure its fully successful operation, while adopting a progressive 
implementation scheme to achieve that goal. 

PART IV - COSTS 

138. The Attorney General of Canada does not seek costs, nor should any be 

awarded against him. 

PART V-DISPOSITION 

139. The answer to the question posed on this Reference should be "yes," for 

the reasons given above. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED. 

Dated at Ottawa, Ontario, this day of December, 2010 

Robert J. Frater Peter W. Hogg, a.c. 

Counsel for the Attorney General of Canada 
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