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Court File No. 33718
IN THE SUPREME COURT OF CANADA
IN THE MATTER OF Section 53 of the Supreme Court Act, R.S.C. 1085, c. S-26
AND IN THE MATTER OF a Reference by Governor in Council concerning the Proposed
Canadian Securities Act, as set out in Order in Council P.e. 2010-667, dated May 6,2010

AFFIDAVIT OF ROBERT CHRISTIE
(sworn October 28, 2010)

I, ROBERT CHRISTIE, of the City of Toronto, in the Province of Ontario, MAKE
OATH AND SAY:

1. My background
1.

I am former Superintendent of Financial Services and Chief Executive Officer of

the Financial Services Commission of Ontario (2005-2009), former Deputy Minister,
Ontario Ministry of Finance (2000-2004) and former Deputy Minister, Ontario Ministry
of Intergovernmental Affairs (1998-1999). Between 1975 and 1997, I held a number of
positions with the Ontario Ministry of Finance, including Director of Finance Policy,
Assistant Deputy Minister (Office of Economic Policy), Assistant Deputy Minister and
Controller

(Treasury

Board),

and

Intergovernmental Finance Policy).

Assistant

Deputy

Minister

(Taxation

and

In 1997-1998, I was Assistant Deputy Minister

(Policy Coordination) in Cabinet Office. I hold a Ph.D. in economics from Queen's
University in Kingston, Ontario. My biographical statement is attached as Exhibit "A".
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2.

From 2006-2009, I was Chair of the Joint Forum of Financial Market Regulators.

The Joint Forum is made up of the Canadian Council of Insurance Regulators, the
Canadian Securities Administrators, the Canadian Association of Pension Supervisory
Authorities, and the Canadian Insurance Services Regulatory Organizations. 'The Joint
Forum is a mechanism through which pension, securities, and insurance regulators
attempt to coordinate, harmonize and streamline the regulation of financial services and
products in Canada.

3.

My knowledge of the matters set out herein derives from my experience in the

positions described above. More particularly, my knowledge derives from my experience
as Deputy Minister of Finance during the period in which Ontario considered whether to
sign the ProvinciallTerritorial Memorandum of Understanding ("MOU"] to implement a
passport approach to securities regulatory reform, my work as Chair of the Joint Forum,
my involvement in Ontario's financial services sector as Superintendent of Financial
Services and Chief Executive Officer of the Financial Services Commission of Ontario
and my continuing discussions with officials at the Ontario Ministry of Finance.

2. Summary
4.

The capital markets are critical to the Canadian economy and of great importance

to Ontario. Ontario is home to a very significant number of Canadian capital markets
participants, including issuers, investors and intermediaries. The effectiveness of capital
. markets regulation is therefore of central importance to Ontario.
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5.

Ontario has consistently and strongly advocated for a single national securities

regulator. Ontario chose not to join the passport system initiative because it was of the
view that:
•
•
•
•
•

6.

the passport system perpetuates a high degree of variation among jurisdictions;
the passport system does not eliminate multiple fees;
implementation of policy initiatives is too slow;
the passport system does not provide Canada with a strong international voice;
and
the passport system does not address many enforcement-related concerns.

All of these shortcomings with the passport system persist to this day.

Accordingly, Ontario remains strongly of the view that the passport system is an
inadequate response to the increasingly complex and difficult challenges posed by capital
markets regulation, and that a single regulator is needed.

3. The capital markets in context
7.

Capital markets have been and continue to be critical to the Canadian economy,

global in nature, nationally integrated, and an important growth engine for the Ontario
economy.

A. .The capital markets are critical to the Canadian economy
8.

Capital markets are recognized as critical elements in contributing to a strong,

dynamic and competitive Canadian economy. These markets enable firms across all
sectors of the economy to raise capital for new investment and provide Canadians in all
provinces and territories with opportunities to invest. Capital markets are the bridge that
connects people and institutions that have funds to invest with businesses wanting to put
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those funds to productive uses. Historically, Canada's capital markets have supplied
funds that have financed the development and growth of all sectors of our economy. The
efficiency and effectiveness of capital markets ultimately determine how well they play
this role.

9.

Individual investors are the nexus for most capital markets activities, whether

through their direct investment in stocks and bonds, their investments in mutual funds,
their purchase of insurance products, or their participation in pension funds. Simply put,
there is no market without investors. While the market capitalization of a public company
(e.g. the company's outstanding shares times the price of those shares) provides a
snapshot of the outcome of capital markets activities, it does not provide a complete
picture of those activities and where they occur or of the dynamics of Canada's capital
markets. The market price of a security is set through the interactions of issuers,
intermediaries and investors. A consideration of Canada's capital markets requires
consideration of the role of these and other capital markets participants and the market
infrastructure (e.g. exchanges, other marketplaces and clearing systems) within which
they occur.

B. Today's capital markets are global in nature
10.

Canadian capital markets activity can no longer be characterized as provincial or

even national. Investors located in Ontario invest in companies with headquarters across
the country and indeed the world, across all sectors of the economy. Today's capital
markets are global in nature and are becoming increasingly interconnected. Foreign
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investors and issuers are playing a larger role in Canada's capital markets and Canadians
are becoming more active in other nations' capital markets:

11.

•

Foreign holdings of Canadian stocks and bonds increased 26% between
2005 and 2009 (to $60S.5 billion).'

•

The amount of outstanding Canadian'dollar-denominated bonds issued in
Canada by foreign issuers increased lOS.7 times (10,SOO%) between 2000
and 2009 (from $550 million to $59.8 billion)?

•

Investments by Canadians in foreign bonds and stocks increased 36%
between 2005 and 2009 (from $279.1 billion to $379.5 billion).3

•

As of December 2009, the notional amount outstanding of Canadian over-thecounter ["OTC"] derivatives4 was estimated at US$12.4 trillion (largest six
Canadian banks accounted for US$12 trillion), and 80% of the trades had at
least one side of the transaction booked outside of Canada. 5

Canadian stock exchanges have experienced an increase in listings and capital

raisingsby foreign issuers:
•

Between 2005 and 2010 the number of intemationallistings on Canadian
exchanges increased from 150 (in October 2005) to 285 (in March 2010).6
Foreign issuers represent approximately S% of the 3,600 listed issuers in
Canada. 7

•

Between 2005 and 2009, Toronto Stock Exchange ["TSX"] listed mining
companies raised$64.1 billion in equity financing. That amount was 32% of
the $200.3 billion raised globally by public mining companies. During the
same period, TSX-listed mining companies accounted for 8,316 (82%) of the

Statistics Canada, Quarterly Economic Accounts, International Investment Position
Bank of Canada, Banking and Financial Statistics, Table K8, March 2010
3 Statistics Canada, Quarterly Economic Accounts, International Investment Position.
4 A 'derivative' is a financial instrument whose value is linked to (or 'derived' from) the price of something
else (an 'underlying interest'). There are many kinds of derivatives, with the most typical linked to interest
or exchange rates, equity indexes, or other financial assets (e.g. shares or bonds). Common types of
derivatives include swaps, options and futures. OTC derivatives are non exchange-traded derivatives that
are entered into bi-laterally among participants in the OTC market which typically include large financial
market participants and end-users that buy and sell OTe derivatives to manage risk or take a position on
changes in the underlying interest.
5 "Reform of OTC Derivatives Markets in Canada: Discussion Paper from the Canadian OTC Derivatives
Working Group", prepared by the OTC Derivatives Working Group, 6 October 2010
6 TSX and TSX Venture Mining Sector Overview, TMXGroup, April 2010,
http://www.tmx.com/en/pdflMining Presentation.pdf
7 Ibid.
I
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10,172 equity financing deals completed by mining companies globally.8
•

12.

35% of the world's public oil and gas companies are listed on the TSX, as of
March 2010. 9

As a result of this growing global integration, capital markets disruptions in one

country are transmitted almost instantaneously to the capital markets of others. The
widespread packaging of U.S. based sub-prime mortgages as asset-backed securities
(securitization) and their placement with institutions around the world is a recent example
of the interconnected nature of global markets. The rapid and substantial deCline in
market liquidity and the prices of these asset-backed securities and other classes of
financial assets in 2007 and 2008 precipitated a severe and pervasive global economic
recession. This international financial crisis highlighted both the degree of interconnectedness of global markets and the sensitivity of the world's economies to capital
markets developments. Global capital markets have demonstrated an increased tendency
to act both as a source of shocks to the global economy and a transmission mechanism for
those shocks.

13.

The global capital markets have been undergoing dynamic innovation for at least

the last forty years, with a proliferation of new products including derivatives and
synthetic securities.

This innovation has promoted global market integration and

interdependency and as a result, by extension, has also increased the risk of systemic
failure.

8
9

Ibid.
Ibid.
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C. Canada's capital markets are highly integrated
14.

Capital markets and the instruments traded in those markets are highly integrated

with other financial services. For example, derivatives are traded actively in the overthe-counter market by banks. Banks are both significant traders as well as significant
end-users of derivatives and, as noted above, have a dominant share of Canadian trading
in OTC derivatives. Banks also offer their customers, directly or through investment
dealer subsidiaries, a variety of investment products and services. Canadian banks own
many of the larger investment dealers and mutual fund managers in the country. Most
major insurance companies offer insurance products such as segregated funds that are
very similar to investment products such as mutual funds and also rely on capital markets
"

investments to generate returns.

15.

Traditionally, the Canadian financial services industry consisted of four "pillars":

banks, trust companies, insurance companies, and securities dealers.

Each of these

groups provided a specific set of financial products and services and was subject to very
distinct and separate regulations. While the operational distinctions among these four
groups have virtually disappeared in today's Canadian financial markets, the regulatory
structure governing these four ')illars" has largely remained intact and separate.
Notwithstanding the blurring of distinctions that has occurred, banking is regulated at the
federal level, securities are regulated at the provincial level while the trust and insurance
sectors are subject to both federal and provincial jurisdiction. As financial institutions
increasingly cross both geographic and business boundaries, Canada's traditional
financial regulatory approach has become less relevant.

A key benefit of a federal
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securities regulator would be the resulting ability of the federal government to use both
banking and securities regulation to better address regulatory challenges, including
systemic risks.

D. The capital markets are of great importance to Ontario
16.

Ontario residents hold approximately 42% of the financial assets held by

individual Canadians.1O Ontario-based pension funds hold 52% of total assets held by
Canadian employee pension funds. I I Listed issuers based in Ontario represent 42% of
Canada's total equity market capitalization. 12

17.

64% of Investment Industry Regulatory Organization of Canada ["IIROC"]

dealer members have their headquarters in Ontario. 13

18.

81 % of total Canadian investment fund assets are held by companies based in

Ontario. 14

19.

The TSX is Canada's senior equity market, providing domestic and international

investors with access to the Canadian marketplace. The TSX is the eighth-largest equity
market in the world, by market capitalization. IS Issuers list a variety of securities on the
TSX, including conventional securities and equity-related products such as exchangetraded funds, income trusts and investment funds.

A number of other Canadian

2009 Household Balance Sheet, Investor Economics (as of 2008)
Benefits Canada, Top 100 Pension Funds 2010 (assets as of December 2009)
12 TMX Group, (as of March 2010)
13 Investment Industry Regulatory Organisation of Canada membership list, (as of Nov 2009)
14 Investment Funds Institute of Canada, (as of May 2010)
15 World Federation of Exchanges, May 2010 domestic market capitalization
10

11
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exchanges and alternative trading systems ["ATSs"] operate in Ontario, including the
TSX Venture Exchange Inc. ["TSXV"], the Bourse de Montreal, the Natural Gas
o

Exchange Inc., and a number of other specialized markets. A complete list can be found
in the 2010 Annual Report of the Ontario Securities Commission ["OSC,,].16

20.

The financial services sector, of which the securities sector is a key component,

is a strong contributor to the economy of Ontario. It generates substantial employment in
"
Ontario, both direct! y in terms of persons employed by financial services firms such as
. banks and brokerages, and through its demand for legal, accounting, information
technology, and consulting services (such as pension risk-management and compliance).
All of these sectors, in tum, generate additional economic activity in their consumption of
other goods and services (e.g. commercial real estate). The tax revenue that is generated
by all these activities helps support the delivery of public services. As a result, Ontario
has a strong economic and financial interest in ensuring that the financial services and the
securities industries remain as competitive and innovative as possible while providing
efficient and effective regulation to protect investors and other market participants.

21.

About 58% of the output of the Canadian securities industry and 51 % of the

industry's employment are in Ontario (as of 2009). The financial services sector employs
365,000 people in Ontario, with 64,700 employed in the securities industry (as of 2009).
The financial services sector is Ontario's second-largest iildustry. by output, after
manufacturing, contributing 9.1 % of Ontario's real GDP (in 2009). Between 2005 and

16

See http://www.osc.gov.on.ca/static/-.AnnuaIReports/20 I O/eap_mark.hlm!
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2009, real GDP growth in finance was 16%, versus a decline of 25.3% in manufacturing
GDP. 17

22.

The importance of the financial services sector to Toronto is even more

pronounced. Toronto is the third largest North American financial services centre, after
New york and Chicago. Toronto is home to five of Canada's largest domestic banks, 55
foreign bank subsidiaries and branches, and 119 securities firms. Toronto is headquarters
for six ofCanada's'10p insurers that manage more than 90% of the industry's assets, 61
mutual funds companies, 58 pension fund managers, and five of Canada's largest pension
plans with combined assets in excess of$300 billion. According to the Toronto Financial
Services Alliance, the financial services sector leads all other service-producing sectors
by contributing 12% to Toronto's Gross Municipal Product. 18

23.

The Ontario Securities Commission ["OSC"] is Canada's largest securities

regulator with approximately 479 employees (full-time equivalent). The OSC regulates
the broadest array and largest number of intermediaries, marketplaces and TSX-listed
issuers in Canada, as well as a significant concentration of junior issuers.19

Statistics Canada, Provincial Economic Accounts, Labour Force Survey
See Toronto Financial Services Alliance fact sheet: http://www.tfsa.ca/news/facCsheets.php
19 The activities of the OSC and Ontario's capital markets are described in more detail in the OSC's annual
report and on its web site: http://www.osc.gov.on.ca/en/home.htm
http://www.osc.gov.on.ca/staticC/AnnuaiReports120 I O/downloads/ar I Ov03. pdf
17
18
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4. Ontario's concerns with the passport initiative
A. The development of the passport model, and Ontario's
decision not to join
24.

The passport model of securities regulation developed as a result of the

recognition by a number of provinces of problems with the then-existing provincial
systems of securities regulation.

Market participants called for more efficient,

streamlined and simplified regulation that would reduce the compliance burden on them
and would promote more responsive regulation and better enforcement.

25.

A June 2003 provincial-territorial discussion paper, "Securities Regulation in

Canada: An Inter-Provincial Securities Framework", identified some of these issues and
solicited the views of stakeholders on a proposed passport system. 20 The passport system
proposed was modelled on the system for coordination of securities regulation among the
member countries of the European Union. The passport system was intended to provide
more streamlined regulatory processes to capital markets participants, through the use of
a "principal regulator" device.

26.

In the paper, Ontario expressed its concerns about the passport approach:

Ontario supports consulting on a passport system based on the view that, if
implemented, it would represent an incremental improvement to the
current securities regulatory framework. However, Ontario believes that
this model does not go far enough in addressing the concerns of national
and international issuers and registrants. 21

20
21

Attached as Exhibit "B"
Ibid. at 9, fil. 1
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27.

Also in 2003, an advisory committee appointed under the Ontario Securities Act

to conduct a" comprehensive review of Ontario's securities laws recommended
replacement of the provincial system of securities regulation by a single securities
regulator. 22 In June 2004, a standing committee of the Ontario Legislative Assembly
unanimously endorsed that recommendation and agreed that a single regulator was
needed to address effectively the regulatory challenges faced in securities regulation. 23

28.

In June 2004, Ontario released its proposal for a single provincial-territorial

regulator, administering a single set of securities laws, with a single fee schedule. This
paper was intended to provide a basis for discussions with the other provinces and
territories and industry stakeholders to build consensus on a model for a modem new
securities framework in Canada.

29.

On September 30, 2004, a number of provinces signed the ProvinciallTerritorial

Memorandum of Understanding Regarding Securities Regulation.

Ontario was not a

signatory and issued a news release and backgrounder explaining its decision not to
sign. 24 Ontario was of the view that the passport system would not materially improve
securities regulation. Ontario supported "replacing the current patchwork system of 13
regulators - one for each province and territory - with a common securities regulator."
Ontario identified a number of specific concerns with the proposed passport system:

22 Five Year Review Committee Final Report - Reviewing the Securities Act (Ontario) at 29-41, attached as
Exhibit "C".
23 Ontario. Legislative Assembly. Standing Committee on Finance and Economic Affairs Report on the
Five Year Review of the Securities Act at 4-7. attached as Exhibit "D".
24 The news release and backgrounder is attached as Exhibit "E".
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"This proposed MOU will not significantly improve investor protection or
enforcement measures, nor will it reduce confusion resulting from 13
different sets of rules, Many stakeholders believe the passport model does
not represent a meaningful step forward, and that it may in fact delay the
move to a common regulator by diverting resources and slowing
momentum.
Apart from the absence of a roadmap to get to a common secuntJes
regulator within a set timeframe, there are other drawbacks to the
proposed passport MOU that Ontario feels will need to be addressed:
•
•

•
•
•
•
•

30.

It perpetuates a fragmented Canadian regulatory system
Stakeholders do not view the passport as a meaningful step
forward - it does not address the major issues with the current
framework and it may even becllme a step back
There is no improvement in the ability to respond to emerging
market issues
There is no significant improvement to investor protection (e.g. no
improvement in enforcement)
The high cost of maintaining 13 separate regulators continues
13 regulators would continue charging 13 fees even though a
'primary' regulator does most of the work under the passport
It is less seamless than a common regulator - market participants
still need to worry about different laws in different jurisdictions."

The OSC subsequently issued notices explaining why it was not participating in

measures to implement the passport system. 25

The OSC noted many of the same

concerns that had been identified earlier by the Ontario government, including:
•
•
•

31.

The passport system did not fully eliminate the fees, costs and duplication that
result from multiple regulators;
The passport system may not fully promote consistency in regulatory decisionmaking; and
The passport system does not provide for more effective enforcement.

Ontario has continued to advocate for a single securities regulator in the

intervening years. Ontario appointed an expert panel (the Crawford Panel) whose June

See OSC Notice 11-904 "Request for Comment regarding the Proposed Passport System" dated March
27,2008 and OSC Notice and Request for Comment Proposed Multilateral Instrument 11-101 Principal
Regulator System dated May 27, 2005, attached as Exhibit "F'.
25
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2006 Final Report recommended that federal, provincial and territorial governments
participate in the establishment of a new Canadian Securities Commission.

Ontario

recommended this Report as "a meaningful opportunity for governments to work together
to build a real competitive advantage, to attract investment and to lay the foundation for
strong economic growth. ,,26

32.

Ontario remains of the view that a single securities regulator is in the best

interest of market participants, Ontario, and Canada as a whole. Ontario is participating
in the federal initiative that is the subject of these proceedings.

B.
33.

The passport system and Ontario's relationship with it
The passport system sought to allow public companies, dealers and other

regulated entities to deal with the regulators in all passport provinces and territories
through a single contact, a "principal regulator", in relation to specified regulatory filings
and applications. It was implemented in two phases, the first in 2005 (Multilateral
Instrument 11-101) and the second in 2007 (Multilateral Instrument 11-102) following
legislative amendments across the passport jurisdictions. Legislative amendments were
necessary to support rules that give regulatory actions in one passport jurisdiction legal
effect in another. Under the passport system, the approval of a specified filing or
application by the principal regulator is given effect by operation of law in the nonprincipal jurisdictions. See Appendix 1 "Description of the Passport System", prepared
by staff at the Ontario Ministry of Finance.

26

See press release at http://www.mgs.gov.on.caieniNews/STEL02_046976.hUnl
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34.

It was recognized by the participating provinces that a passport system would

need to be supported by "highly harmonized, streamlined and simplified securities laws"
in order to work effectively.27 The passport system sought to achieve this harmonization
by relocating substantive regulatory requirements from provincial securities statutes to
rules. This process involved the adoption by participating jurisdictions of frameworkstyle legislative provisions, together with broad delegations of rule-making authority to
regulators. In this way, the passport provinces and territories attempted to mitigate the
need for frequent legislative amendments in developing highly harmonized regulatory
requirements.

35.

Although Ontario did not join the passport system, it has actively supported

harmonization of provincial securities laws and has devoted significant resources to this
effort. The OSC has played a leading role within the Canadian Securities Administrators
["CSA"] in developing the "national instruments" that are the basis of securities
regulators' attempts to achieve highly harmonized securities laws.

36.

A series of "interface" policies has been developed between Ontario and the

passport jurisdictions such that Ontario is recognized by the other jurisdictions as the
"principal regulator" for market participants based in Ontario. As a result, a decision
made by the OSC as "principal regulator" to issue a prospectus receipt or grant an
exemption (and, more recently, to grant registration) to an Ontario-based market

27 See September 30, 2004, press release at
http://www.securitiescanada.org/2004_0930_newsrelease_english.pdf
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participant applies automatically in the other jurisdictions where the same decision is
sought. This is referred to as "one-way passport", since Ontario retains its ability to
review the decisions made by any passport jurisdiction when thepassport jurisdiction is
acting as principal regulator, but the converse is not true.

c.

Limitations of the passport system

37.

The passport system is limited in its regulatory scope. The system applies to:
•
•
•

Filing prospectuses in multiple jurisdictions;
Filing certain applications for exemptive relief in multiple jurisdictions; and
Becoming a registrant in multiple jurisdictions.

In practice, there are limitations on the passport system's effectiveness even in the three

regulatory areas where the system applies. In other areas not specifically covered by the
passport system, provincial and territorial regulators attempt to coordinate, for example,
in relation to takeover bids, compliance reviews, and reviews of financial disclosure,
insider reports, and other filings and applications.

Ontario continues to be concerned about the following limitations of the passport

38.
system:
•
•
•
•
•

The passport system perpetuates a high degree of variation among jurisdictions;
The passport system does not eliminate multiple fees;
Implementation of policy initiatives is too slow;
The passport system does not provide Canada with a strong international voice;
and
The passport system does not address many regulatory enforcement-related
concerns.
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39.

The passport system perpetuates a high degree of
variation

It is not surprising that substantial differences persist in provincial securities law

even under the passport system. Ultimately, these differences arise because securities
legislation, regulations and rules (even "national" rules) remain provincial laws which are
subject to variations and differing interpretation across jurisdictions. Differences may
also arise when securities laws are amended or repealed. Differences may be introduced
at any time in any province or territory, according to the decisions of the local legislature
or the local securities regulator.

These differences exist even across passport

jurisdictions where different views about, for instance, the appropriate balance between
investor protection and facilitating capital raising by business can lead to different
regulatory responses. See Appendix 2 "Key Differences in Provincial and Territorial
Securities Laws", prepared by staff at the Ontario Ministry of Finance.

40.

One significant area of difference concerns the "national rule" on prospectus and

registration exemptions. Such exemptions provide flexibility for businesses seeking to
raise capital in circumstances where the protections associated with full prospectus
disclosure and dealing with a registered firm or adviser are not considered necessary or
appropriate. One such example is the different regimes that apply across the country that
permit businesses to distribute securities based on limited disclosure (i.e. an offering
memorandum) rather than full disclosure (i.e. a prospectus). The persistence of these
different regimes demonstrates that the provinces and territories have not fully
harmonized their approach to such exemptions. As a result, investors across Canada are
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not offered the same access to investment opportunities and do not have the benefit of a
consistent set of protections.

41.

There are numerous other examples of significant differences in securities laws

across Canada. They are embedded in a variety of legislative instruments including:
provincial and territorial securities legislation and regulations; so-called "national" rules;
multi-lateral rules that apply in some but not all provinces (e.g. rules protecting minority

" only in Ontario and Quebec); local rules that apply only in a
investors that apply
particular province or territory; blanket orders of securities regulators that exempt whole
classes of market participants from the application of specified securities laws (including
specified provisions of "national" rules); and other types of regulatory instruments.

II. The passport system does not eliminate multiple fees

42.

A market participant operating in multiple jurisdictions must pay most fees not

only to its principal regulator but also to regulators in all of those jurisdictions in which it
is active. This requirement to pay multiple fees may cause issuers to choose to raise
capital, and securities firms to choose to do business, in some but not all provinces. As a
result, investment opportunities may be limited, access to capital may be restricted, and
the effective functioning of financial markets may be impaired.

III. Implementation of policy initiatives is too slow

43.

The capacity for a regulatory structure to assess and react swiftly to unexpected

developments in capital markets is a necessary feature of a modern securities regulatory

18
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system. Ontario's preference for a single regulator was based in part on its belief that
improvement is needed in the ability to deliver a timely response to emerging issues, and
that passport would not deliver that improvement.

The experience to date with the

attempts of the CSA to coordinate the rulemaking of its members reinforces this view.

44.

The CSA is a group made up of the 13 provincial and territorial securities

regulators that work together in an attempt to design policies and regulations that are
consistent across the country. A timeline on a CSA project can be quite lengthy, given
the need to forge consensus on the appropriate regulatory approach, follow different rulemaking (and, if needed, legislative) processes and timelines, and to obtain necessary
approvals in the different CSA jurisdictions. These process issues are compounded by
the different approaches taken across the different jurisdictions.

The absence of a·

mechanism at the CSA to resolve differences of opinion, other than consensus,
contributes to a slower regulatory response (or no response) to market developments,
investor protection issues, and market participants' concerns regarding rule efficiencies.
This need to .achieve consenslis results in rule-making and policy initiatives that are
frequently delayed (or even frustrated).

While regulatory decisions should not

necessarily be rushed, the inability to move swiftly on the same basis without consensus
is a weakness of the current system.

45.

Civil liability for secondary market disclosure was in place in the U.S. decades

before a Canadian regime was initially recommended by CSA members in 2000 and
ultimately enacted by all provinces and territories in 2008.

Ontario enacted this
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legislation in 2002 and proclaimed it in 2005. Other provinces and territories enacted this
legislation between 2006 and 2008.

46.

In October 2008, in the wake of the 2007-2008 financial crisis, the CSA began

consultations on restricting the sale of asset-backed commercial paper to individual
investors.z s To date, no rule changes have been made or published for public comment.

47.

The CSA received reports on strengthening tile governance and oversight of

investment funds in 1995 (from' Glorianne Stromberg) and 2000 (from Stephen
Erlichman). A concept paper was published in March 2002. A new rule to strengthen the
governance and oversight of investment funds (National Instrument 81-107 Independent
Review Committee for Investment Funds) did not take effect until late 2007, following a
one-year transition. Even then, as a result of a blanket exemption issued by the BCSC
this 'national' rule does not apply to investment funds that are reporting issuers in British
Columbia only.

48.

The process of updating Ontario's securities laws to ensure that they are

harmonized with the passport jurisdictions is both time-consuming and highly dependent
on legislative opportunities. Generally speaking, policy initiatives are initiated at the
regulatory level through a CSA process and generally take at least one or two years
before they are ready to implement as rules. Typically new or complex policy initiatives
take much longer. When the CSA process is nearing completion, OSC staff and Ontario

See:http://www.osc.gov .on.caJdocuments!enlSecurities-Category IIcsa_20081 006_11-405 _abcp-conpaper.pdf

28
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Ministry of Finance staff begin to discuss the changes that will be required to implement
the rule in Ontario. Implementation may involve amendments to many provisions in the
Securities Act which are inconsistent with the proposed rule as well as amendments to

"
provide the OSC with the rule-making authority to cover all aspects of the new rule. This
cumbersome process of legislative reform has resulted in nine sets of substantive
amendments to the Ontario Securities Act since September 2004.

IV.
49.

The need for a strong international voice

Canada's current structure of 13 provincial securities regulators poses challenges

to the management of systemic risk across banking and capital markets on the national
and international level. Dealing in international matters of broad economic and financial
stabilization is normally a role most appropriately played by national governments.

50.

Because of the increasingly global nature of capital markets, the ability to

respond to unexpected market developments is often related to the ability to function
effectively on the international scene. See Appendix 3 ,"International Representation",
prepared by staff at the Ontario Ministry of Finance.

51.

Canadian provincial securities regulators, notably those from Quebec and

Ontario, have been active contributors to international forums, particularly via the
International Organization of Securities Commissions ["IOSCO"].

The securities

commissions of Ontario and Quebec are both voting members of IOSCO, and co-chair an
IOSCO Working Group on Systemic Risk.
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52.

In spite of the active international role played by the larger provincial securities

regulators, concerns continue to be expressed about the effectiveness of Canada's
representation particularly in light of the new emphasis on the role of capital markets in
contributing to systemic risk in the fmancial sector. 29

53.

laSCO's interim guidance takes a broad view of possible sources of systemic

risk, and suggests that regulators have or contribute to processes that may be crosssectoral in order to appropriately address that risk.

Canada's multi-jurisdictional

approach to securities regulation makes the response to systemic risk more difficult.
There is no single securities regulator responsible for addressing sources of systemic risk
that are national or international in character, as by their nature systemic risks are likely
to be. To manage cross-sectoral risks is also challenging, since those arising from
banking or foreign exchange are federal matters while securities regulation remains a
matter for 13 provincial jurisdictions.

54.

The OSC is working with the other Heads of Agencies (consisting of the

Governor of the Bank of Canada, the federal Superintendent of Financial Institutions, the
federal Department. of Finance and the heads of the British Columbia, Alberta, Ontario
and Quebec securities regulators) to provide a degree of cross-sectoral coordination on
some of these matters.

The Heads of Agencies meet quarterly to discuss issues of

common concern. However, this forum, while valuable, does not have clear lines of

29

See comments by The Expert Panel on Securities Regulation (at 40).
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accountability for taking action based on its analysis. Each Head is accountable to its
own jurisdiction, and not all jurisdictions in Canada are represented.

55.

International efforts in financial sector coordination and in addressing financial

sector issues have increasingly occurred fhrough fhe G8, G20 and related bodies" such as
fhe Financial Stability Board (established as a successor to fhe Financial Stability Forum
in April 2009 wifh a broadened mandate to promote financial stability).

These

international fora involve only national entities, not provincial ones.

V.
56.

Problems relating to regulatory enforcement

Ontario's opposition to fhe passport initiative and preference for a single

regulator cited fhe need for improvement to fhe regime of regulatory enforcement and
.

.

mvestor protectIOn.

57.

30

A number of problems in regulatory enforcernene 1 have been noted, including

limited authority to take action wifh respect to market activity fhat takes place across
provincial borders, different investor protection requirements across jurisdictions, and
uneven and inconsistent interpretation of laws where fhey are similar. 32

58.

'

If a provincial or territorial regulator, at fhe conclusion of an enforcement

proceeding, makes a public interest order (such as a cease trade order or an order
See "A Common Securities Regulator For Canada - Ontario's View", Exhibit "E".
The term "regulatory enforcement" does not herein refer to criminalla w enforcement. '
32 See the Ontario Legislative Assembly's Standing Committee on Finance and Economic Affairs Report
on the 5-year Review a/the Securities Act [Exhibit "D"] at page 5; "Securities Regulation in Canada: An
Inter-Provincial Securities Framework" [Exhibit "B"] at page 7 (<<2.2.4 Enforcement-Related Problems");
Five Year Review Committee Final Report [Exhibit "C"] at 30 and 34.
30
31
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prohibiting a person or company from acting as an officer or director of an issuer), that
order will generally have application only within the province. In order for the public
interest order to have national application across Canada, it will generally be necessary
for the other provincial and territorial regulators to make similar orders.

This may

require up to 13 separate hearings under 13 separate statutory procedures, results in
significant additional cost and delays in the issuance of reciprocal orders, and can also
lead to inconsistent outcomes.

59.

Some steps have been taken to make investor protection more uniform across

Canada, including for example efforts to extend Ontario's civil liability regime for
secondary market disclosure (proclaimed in 2005), which has subsequently been enacted
in all other provinces. Similarly, other provinces have enacted a number of investor
protection and administrative enforcement-related provisions modelled on those that were
enacted by Ontario in 2002, such as increasing the maximum administrative monetary
penalties for individuals and corporations.

60.

There continue to be a number of variations among the provinces in relation to

investor protection. For example, securities regulators can order compensation in four
provinces (Quebec, Manitoba, New Brunswick, Saskatchewan); in the other six
provmces, investors must apply to the courts.

In the four provinces in which

compensation orders can be made by securities regulators, the maximum amount of
compensation varies from $100,000 to $250,000.

Differences in rules among the

provinces also result in differing levels of investor protection. For example, the market

24
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conduct requirements that otherwise would apply to exempt market dealers ["EMDs"]
under NI 31-103 do not apply to certain EMDs operating within the western provinces
and the territories, by virtue of blanket orders issued by the securities regulators in those
jurisdictions.

61.

The lack of a single cohesive international voice for Canada in international

matters can result in uneven access among Canadian jurisdictions to the benefits of
inte!1lational cooperation.

Some international regulators are precluded from sharing

regulatory enforcement-related information with regulators in Canada that have not
executed the IOSCO Multilateral Memorandum of Understanding ["MMOU"] on
information sharing. The regulators in Quebec, Alberta, Ontario and British Columbia
are the only securities regulators in Canada to have executed the MMOU.

62.

A

single regulator would improve investor protection and regulatory

enforcement through consistency of priority-setting, governance and decision-making.

63.

Regulatory enforcement and investor protection remam central issues in

improving the effectiveness of securities regulation in Canada. Ontario's criticism in
2004 about the insufficiency of the passport model focused, in part, on passport's
inability to improve regulatory compliance and enforcement. Even after several years of
passport operation together with other harmonization efforts, a single regulator remains a
preferable model in matters relating to regulatory enforcement.
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5. Conclusion
64.

The efficient and effective operation of the capital markets is of critical concern

to Ontario. Ontario did not participate in the passport initiative in 2004 because Ontario
regarded passport as an insufficient regulatory response to the challenges of fragmented
securities regulation in an increasingly complex and globally integrated market. Ontario
believed in 2004 that a single regulator was needed. Despite the modest improvements
attributable to the passport system and other harmonization efforts since 2004, Ontario
remains strongly of the view that a single regulator is needed to address the increasingly
complex and difficult challenges posed by capital markets regulation in the twenty-first
century. I share this view.
SWORN BEFORE ME at the City of
Toronto, in the Province of Ontario
This 28 da:::-of October, 2010.
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Appendix 1 • Description of the Passport System
Principal regulator:

The passport system allocates the responsibility of regulating capital market participants
among multiple regulators by designating a "principal regulator" for each application or
filing. For issuers and securities firms, this is typically the regulator in the province or
territory where the head office of the market participant is based. For individuals seeking
registration, the designation is based on the location of the office in which they work.
The designation of a principal regulator based primarily on geography can be
problematic, given the variation in resources and expertise among the provincial_
securities regulators. For example, if a major large capitalization company establishes its
head office in a smaller jurisdiction, staff in that jurisdiction may not have the resources
or the experience necessary to provide full regulatory services. In addition, since staff in
all provincial securities regulators does not have the same level of industry specific
expertise, the designation of principal regulator based on geography can also create
oversight challenges.
Under the current system, each regulator is responsible for regulating market participants
in its province or territory in accordance with its respective laws. No regulator is
responsible or accountable for ensuring appropriate capital markets regulation across the
country; for providing investor protection across the country; or even for considering the
interests of investors across the country.

Passport in Practice:
a) Novel applications
I am informed by the OSC Corporate Finance Branch that staff of the principal regulator
are expected to consult with the staff of other CSA members where a prospectus or
application:
•

involves a novel substantive issue;

•

raises a novel public policy issue; or

•

requires a reconsideration of a policy position.

In practice, staff of non-principal regulators expects consultation in these situations, and

will express concerns if no consultations take place. The threshold for determining
whether a prospectus or application is "novel" is relatively low and requires referral of
the matter to the relevant committee of staff of CSA members for further review. There
have been a number of instances where staff of the various CSA members could not
agree on a common position on such matters ..
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Accordingly, where the market participant deals with a principal regulator that regulator
may simply be a 'spokesperson' for other non-principal regulators that are still required
to review and approve the application or filing, for example incases where the
application or filing is considered 'novel'.
b) Multiple principal regulators
In some instances, a market participant may have more than one principal regulator, e.g.:
•

It may have one principal regulator for filing a disclosure document and others for
filing an application for an exemption where the exemption is not available in the
principal jurisdiction or where the applicant is seeking different exemptions in
different provinces and territories.

•

A securities firm that operates in multiple jurisdictions may have a different principal
regulator than its individual representatives and the representatives in one province or
territory will have a different principal regulator than the representatives in others.

c) Coordinated reviews
Given the limitations in the scope of passport, a number of applications require the
coordination of the reviews and decisions of multiple provincial and territorial regulators.
During the period April 1, 2009 to June 30, 2010, the OSC Corporate Finance Branch
completed approximately 439 applications. Of those, a significant number of routine
applications (at least 53% (234)) could not be filed under passport. Specifically:
•

41 % (179) of the applications requested orders not to be a reporting issuer;

•

10% (42) of the applications requested full or partial cease trade order revocations,
and

•

3% (13) of the applications requested orders to be a reporting issuer.

In addition, rights offering circulars are not filed under passport. Instead, they are filed in
each province and territory in which the issuer proposes to issue rights. During the
period April 1, 2009 to March 31, 2010, the OSC completed 26 reviews of rights offering
circulars.
Areas not covered by passport:
The passport system does not apply
including:
•

III

a number of areas of securities regulation,

Certain types of applications for exemptive relief, either because the type of relief is
not listed in Multilateral Instrument 11-102 Passport System or because the
exemption being sought is an exemption from non-harmonized law, e.g.;
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Applications to deem an issuer to be, or not to be, a reporting issuer;
Applications for the issuance, variation or revocation of a cease trade order
(including a management cease trade order);
Applications for registration or exemptive relief that involve derivatives (since the
regulatory treatment of derivatives is not harmonized across Canada);
Applications for fee relief (since provincial fee regimes are not harmonized across
Canada) ;
•

Rights offering circulars;

•

Prospectuses that offer certain types of derivatives (since the regulatory treatment of
derivatives is not harmonized across Canada); and

•

Draft prospectus supplements that offer novel specified derivatives;

•

Enforcement generally, including administrative decisions having an investor
protection aspect (such as a cease trade order);

•

Market regulation, including the oversight of self-regulatory organizations;

•

Rule and policy making; and

•

Decisions relating to CSA operations and infrastructure strategy, including in relation
to systems such as the System for Electronic Data Analysis and Retrieval (SEDAR),
System for Electronic Disclosure by Insiders (SEDI) and the National Registration
Database (NRD).
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Appendix 2 - Key Differences in Provincial and Territorial Securities Laws
Examples of key interpretative differences:
•

Definition of "security", particularly in the area of exchange-traded options and
futures and over-the-counter (OTC) derivatives

•

The interpretation of "trade" and "distribution" as illustrated, for example, by the
failure to develop a national approach to regulating some cross-border financings
(Attempts to develop National Instrument 72-101 Distributions Outside of the Local
Jurisdiction were abandoned in March 2002.)

•

The definition of "reporting issuer", for example:
An issuer listed on the Toronto Stock Exchange (TSX) or the Canadian National
Stock Exchange (CNSX) becomes a reporting issuer in Ontario but not other
jurisdictions such as BC or Alberta;
.
An issuer listed on the TSX Venture Exchange (TSX-V) becomes a reporting
issuer in BC and Alberta but not Ontario; and
Certain issuers that trade on the U.S. OTC Bulletin Board are reporting issuers in
BC but not elsewhere

•

The concept of promoter (not defined in some jurisdictions)

•

Definitions in 'national' instruments that require a reader to refer to corresponding
definitions in each jurisdiction's provincial securities legislation, for example,
"derivative", "economic exposure". "economic interest", "exchange contract" and
"related financial instrument" in National Instrument 55-104 Insider Reporting
Requirements and Exemptions

•

Different concepts of when a person or company may be considered to "control"
another person or company or when they may be considered to be a "subsidiary" or
other "affiliate" of a person or company.

Examples of key differences in regulatory requirements:
•

Certain prospectus certificate requirements in National Instrument 41-101 General
Prospectus Requirements e.g., sections 5.8 (reverse takeovers), 5.13 (selling security
holders) and 5.15 (Discretion of the regulator to request certificates).

•

Regulatory treatment of derivatives across Canada (including exchange-traded
options and futures and over-the-counter (OTC) derivatives), for example:
In some jurisdictions (e.g., BC and Alberta), securities exchange contracts and
OTC derivatives are governed by securities legislation;
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In other jurisdictions (e,g" Manitoba and Ontario) exchange contracts (i,e,
commodity futures options and commodity futures contracts) are governed by
separate commodity futures legislation; and
In Quebec derivatives are covered by separate derivatives legislation,
•

Regulatory treatment of exempt market dealers across the CSA: by virtue of blanket
orders issued in the western provinces and the territories, key elements of the
National Instrument 31-103 Registration Requirements and Exemptions do not apply
to certain exempt market dealers (i.e, dealers that distribute securities in the
prospectus-exempt market) in those jurisdictions ["North West Exemption"], As a
result, subject to some conditions, the registration and registration-related
requirements (e,g, proficiency, financial viability and related market conduct
requirements such as suitability and conflicts of interest requirements) would not
apply,

•

Regulatory requirements relating to fees e,g" issuer participation fees, activity fees,
fees associated with prospectus filings; issuer late filing fees, insider late filing fees,
etc, The amount and basis on which fees are charged varies across the country,

•

The regulatory treatment of take-over bids, related party transactions, etc" e,g.:
Multilateral Instrument 61-101 Protection of Minority Security Holders in Special
Transactions applies only in Ontario and Quebec
The current divergent approaches on the treatment of poison pills as illustrated by
the recent decisions in Re Pulse Data Inc. (2007),39 B.LR. (4th) 138, Re Neo
Material Technologies (2009), 32 O,S,C,B, 6941 and Re leahn Partners LP et aL
and Lions Gate Entertainment Corp, 2010 BCSECCOM 432

•

Insider .trading and tipping provisions e,g,:
In some jurisdictions, the insider trading prohibition is limited to a person or
company in a special relationship with a reporting issuer (a special relationship
person) "purchasing" or "selling" a "security" of a "reporting issuer" while in
possession of material undisclosed information about the issuer;
In other jurisdictions the prohibition also covers derivatives of securities and/or
securities of issuers that are not a reporting issuer in the jurisdiction but whose
securities are "publicly traded";
Some jurisdictions also prohibit special relationship persons from recommending
or procuring a trade while in possession of material undisclosed information,

Examples of key differences within 'national' registration and exemption rules:
•

National Instrument 31-103 Registration Requirements and Exemptions:

A. Interpretation:
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Definition of "securities" includes exchange contracts in Alberta, British
Columbia, Saskatchewan and New Brunswick
Registration Requirements (Individuals):
Requirement that dealing representatives of a mutual fund dealer be an "approved
person" under rules of Mutual Fund Dealers Association ["MFDA") does not
apply in Quebec.
Suspension and Revocation of Registration (Individuals):

In Quebec, revocation or suspension of an individual's approval to act as a
representative of a mutual fund dealer by the MFDA does not give rise to
revocation or suspension of registration.
Registration Categories:
North West Exemption applies.
Mutual fund dealers:
In Quebec, mutual fund dealer registration does not provide authorization to sell
labour sponsored venture funds;
In BC, mutual fund registration also provides authority to sell scholarship plans
and educational plans

B. Exemptions from Registration Requirement:
In Quebec, registration requirements are different since the definition of "trade" is
different while in BC and New Brunswick, persons or companies are exempt from the
registration requirement if they do not hold themselves out as engaging in the
business of trading.
Membership in a self-regulatory association:
Requirement for a mutual fund dealer to be a member of MFDA does not apply in
Quebec
Exemptions from certain requirements of NI31-103 for SRO members:
MFDA members are not exempt from certain of these requirements in Quebec

In Ontario, some elements of NI 31-103 are contained in legislation.
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National Instrument 45-106 - Prospectus and Registration Exemptions:

A. Interpretation:
In Ontario, the definition of "accredited investor", as it relates to a person acting
on behalfofa "fully managed account", is narrower than the corresponding
definition of "accredited investor" in the other jurisdictions.
Separate definition of "trade" in Quebec for purposes of instrument in s, 1.7,
Definition of "distribution" in Manitoba means a primary distribution to the
public.
In Manitoba and Saskatchewan the definition of "eligibility advisor" also includes
a lawyer or public accountant.
Definition of "spouse" in Alberta includes an adult interdependent partner within
the meaning of the Adult Interdependent Relationships Act (Alberta).

B. Exemptions:
Familyfriends and business associates exemption:
Does not apply in Ontario.
Additional requirement in Saskatchewan for person making the distribution to
obtain a signed risk acknowledgment from the purchaser.
Offering memorandum exemption:
Offering memorandum exemption in NI 45-106 not available in Ontario.
In Quebec, purchaser must be an "eligible investor" if acquisition cost of
securities exceeds $1OK (section 2.9(2)) and if issuer is an investment fund, it
must be a non-redeemable investment fund, or a mutual fund that is a reporting
issuer (s. 2.9(2)(d)).
In Alberta, Manitoba, Northwest Territories, Nuhavut, Saskatchewan and Yukon
purchaser must be an "eligible investor" if acquisition cost of securities exceeds
$1OK (section 2.9(2)) and if issuer is an investment fund, it must be a nonredeemable investment fund, or a mutual fund that is a reporting issuer (s.
2.9(2)(d)).
British Columbia, New Brunswick, Nova Scotia and Newfoundland and Labrador
not subject to section 2.9(2) requirements.
In Saskatchewan and the three territories, exemption not available if a
commission or finder's fee is paid to any person other than a registered dealer in
connection with the distribution (s. 2.9(4)).
In PEl, purchaser must be an "eligible investor" if acquisition cost of securities
exceeds $ 10K (section 2.9(2)) and if issuer is an investment fund, it must be a
non-redeemable investment fund, or a mutual fund that is a reporting issuer (s.
2.9(2)(d)).
Mortgages exemption:
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In Quebec, Alberta, British Columbia, Manitoba and Saskatchewan, the
exemption does not apply to a distribution of a syndicated mortgage.
Exemption for offerings by TSX Venture Exchange offering document:
This Part does not apply in Ontario.
Application of exemptions to exempt market dealers (EMDs):
For certain EMDs, North West Exemption applies when trading in reliance on:
the accredited investor exemption; the family friends and business associates
exemption; the offering memorandum exemption; and, the minimum investment
amount exemption
In Ontario, some elements of NI 45-106 are contained in legislation.
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Appendix 3 - International Representation
International Organization of Securities Commissions (IOSCO)
IOSCO's mandate is to advance the regulation of the world's securities markets based on
sound principles and standards, and the effective enforcement of securities law through
cooperation and information exchange among regulators.
Participation on IOSCO
• Membership - The OSC and the Autorite des marches financiers ["AMF"] are ordinary
members (i.e. voting members). The Alberta Securities Commission ["ASC"] and British
Columbia Securities Commission ["BCSC"] are associate members (i.e. non-voting
members) that generally do not participate in the policy work and working committees of
IOSCO.

•

Technical Committee - The OSC and AMF are both members of the Technical
Committee, which is IOSCO's key policy-making body that is comprised of securities
regulators from the world's larger, more sophisticated capital markets. The OSC and
AMF are active members of the various standing committees, task forces and working
groups that undertake work on behalf of the Technical Committee.

•

Executive Committee - The AMF, as an elected representative of COSRA (see below) is
a member of the Executive Committee, IOSCO's executive decision-making body.

•

Coordination - The OSC and the AMF are independent members that represent their
own respective Commissions at IOSCO, and do not generally represent the broader CSA
or Canadian perspective. However, the OSC and AMF often coordinate their work on
IOSCO initiatives. For example, the OSC and AMF are co-chairing the Technical
Committee's Working Group on Systemic Risk (the ASC was invited by the OSC and
AMF to participate on the Working Group). TheOSC and AMF also work together to
provide joint responses to IOSCO surveys and consultations, such as the recent
consultation on the new committee structure and funding options as part of the review of
the IOSCO Strategic Direction for 2010-2015.

Memoranda of Understanding (MOUs)
• Enforcement MOU with US Securities and Exchange Commission ["US SEC"]- In
January 1988, the OSC, AMF and BCSC signed an MOU for mutual cooperation, the
exchange of information and investigative assistance (the Enforcement MOU) with the
US SEC. The Enforcement MOU is intended to facilitate the ability of the signatories to
assist one another in investigations and prosecutions of cross-border securities fraud.

loseo Multilateral Memorandum of Understanding (IOSeO MMOUj - The OSC, AMF,
ASC and BCSe are signatories to the IOSCO MMOU, which was the first global
multilateral information-sharing arrangement among securities regulators. The IOSCO
MMOU recognizes the increasing international <;Ictivity in the securities markets and the
corresponding need for mutual cooperation and consultation among IOSCO members to
ensure compliance with, and enforcement of, their securities laws and regulations. It
represents a common understanding among its signatories about how they will consult,
cooperate, and exchange information for securities regulatory enforcement purposes,
with a view to facilitating the performance of the respective regulatory roles.
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•

Supervisory MOU with US SEC - In June 2010, the OSC and AMF signed an MOU
concerning regulatory cooperation related to the supervision of regulated entities (the
Supervisory MOU) with the US SEC. The Supervisory MOU sets out a framework for
consultation, cooperation and information sharing related to the day-to-day supervision
and oversight of regulated entities. It is intended to enhance the OSC, AMF and SEC's
ability to supervise regulated entities that operate on a cross-border basis in the US and
Canada.

North American Securities Administrators and Associations (NASAA)
NASAA is committed to protecting investors from fraud and abuse, educating investors,
supporting capital formation, and helping ensure the integrity and efficiency of financial
~~.

•

.

.

All Canadian provincial and territorial securities regulators participate in NASAA.

The Council of,securities Regulators of the Americas (COSRA)
COSRA brings together securities regulators from the Americas and the Caribbean with the
primary goal of cooperating to develop and foster the growth of securities markets in the
region that are open and fair to all investors.
•

Canadian members of COSRA include the OSC, AMF, ASC, BCSC and New Brunswick
Securities Commission.

The International Joint Forum (IJF)
The International Joint Forum (IJF) was established in 1996 under the aegis of the Basel
Committee on Banking Supervision (BCBS), IOSCO and the International Association of
Insurance Supervisors (IAIS) to deal with issues common to the banking, securities and
insurance sectors, including the regulation of financial conglomerates.
•

Canada is represented on the IJF by the Office of the Superintendent of Financial
Institutions ["OSFI"] on the banking and insurance side, and by the OSC and the AMF on
the securities side.
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Robert Christie

Deputy Minister OPS <c-:c;"
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Internal Work History:
Sep 2005 - Aug 2009

Ceo and Superintendent, FINANCIAL SERVICES COMMISSION OF ONTARIO

Feb 2004 - Sep 2005

Deputy Minister, Ministry ofTraining, Colleges and Universities

Aug 2000 - Feb 2004

Deputy Minister, Ministry of Finance

Jun 1999 - Aug 2000

Deputy Minister, Ministry ofTraining, Colleges and Universities

May 1998 - May 1999

Deputy Minister, Ministry of Intergovernmental Affairs

Jul 1997

- May 1998

Assistant Deputy Minister, Policy Co-ordination, Cabinet Office

Jul 1996

- Jul1997

Assistant Deputy Minister, Office of the Budget & Taxation, Ministry of Finance

Mar 1994 - Jul 1996

Assistant Deputy Minister, Treasury Board (ADM & Controller), Ministry of Finance

Jul 1993

- Mar 1994

Feb 1989

May 1991

Jan 1987

Feb 1989

Assistant Deputy Minister, Federal-Provincial Relations, Ministry of Intergovernmental
Affairs
Assistant Deputy Minister, Taxation & Intergovernmental Finance Policy, Ministry of
Finance
Assistant Deputy Minister, Office of Economic Policy, Ministry of Treasury and
Economics
Director, Finance Policy, Ministry of Treasury and Economics

Feb 1984

Dec 1986

Assistant Director, Finance Management, Ministry of Treasury and Economics

May 1991 - Jun 1993

Apr 1982 - Feb 1984

Acting Assistant Director, Finance Management, Ministry of Treasury and Economics

Jun 1979 - Mar 1982

Senior Economist, Finance Management, Ministry of Treasury and Economics

Sep 1975 - May 1979

Economist, Finance Management, Ministry of Treasury, Economics and
Intergovernmental Affairs

Education:
1978

Ph.D., Economics
Queen's University, Kingston, Ontario

1972

M.A., Economics
Queen's University, Kingston, Ontario

1970

B.A., Economics
University of Toronto, Toronto, Ontario
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Steering Committee of Ministers
Greg Melchin (Chair), Minister of Revenue, Alberta
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Greg Selinger, Minister of Finance, Manitoba
Eric Cline, Minister of Justice, Saskatchewan

Ministers from all other provinces and territories
Ronald S. Russell, Minister of Environment and Labour, Nova Scotia
Bradley Green, Minister of Justice and Attorney General, New Brunswick
Jeffery Lantz, Attorney General, Prince Edward Island
George Sweeney, Minister of Government Services and Lands, Newfoundland and Labrador
Roger T. Allen, Minister of Justice, Northwest Territories
Glenn Hart, Minister of Cornmunity Services, Yukon
Paul Okalik, Minister of Justice, Nunavut
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Securities Regulation in Canada:
An Inter-Provincial Securities Framework
L -_____________________________________

Discussion Paper

Effective securities regulation is key to investor protection and efficient, vibrant and
competitive national and local capital markets.
Many stakeholders have expressed concerns about the ability of the current securities
regulatory framework in Canada to keep up with the pace of change. At the same time,'
investor confidence has been shaken by substan\ial downturns in world equity markets
and corporate scandals in the United States.

In recent years, all of Canada's provinces and territories and their securities regulatory
authorities have made significant progress towards a more harmonized securities
regulatory framework. Provincial and Territorial Ministers recognize that even more needs
to be done to make the framework efficient and effective and they understand the
importance of addressing the issues raised by stakeholders.
Ministers have agreed to work together to identify improvements to the existing
framework that will inspire investor confidence and create a more efficient, streamlined
and effective securities regulatory framework. The initiative is being led by a Steering
Committee of Ministers, chaired by Alberta's Minister of Revenue, and includes the
provincial Ministers responsible for securities regulation in British Columbia,
Saskatchewan, Manitoba, Ontario and Quebec.
This paper sets out the goal and principles that will guide Ministers in this reform initiative
and the issues identified by stakeholders. It then proposes a system to be considered by
all provinces and territories that would be an important step forward in addressing many
issues in the short term, while leaving the door open for future improvements.
Ministers are seeking the views of stakeholders on how to build on the strengths of the
current framework to better meet the needs of Canadian investors and market
participants. After sections two and three of this paper are questions that may be useful
in structuring your comments.

Exhibit B - Affidavit of Robert Christie

fjr,

43

Please send your written comments in hard copy or, preferably, in electronic format to:
Ms. Mary Ellen Rainey
Securities Policy Advisor
Financial Sector Policy
402 Terrace Building
9515 - 107 Street
Edmonton, AB T5K 2C3
securities.submissions@gov,ab.ca
The deadline for all submissions is July 15, 2003.
Please direct any questions regarding the content of the discussion paper with your
contact information to securities,submissions@gov,ab.ca.
All comments and opinions received in response to this discussion paper will be shared
with provinces and territories and become the property of the provincial and territorial
governments of Canada. While personal or confidential business information will be
protected where possible, the provinces and territories reserve the right to publicly
disclose the submissions in accordance with freedom of information and protection of
privacy legislation. A summary of the submissions will be made public and will be posted
on the Alberta Revenue website,
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1.0 Introduction
1.1

Background - Need for an Inter-Provincial Securities Initiative

Capital markets are evolving at an
unprecedented rate. The convergence of
financial service providers, international
competition for investment opportunities and
capital for economic growth, and advances in
information technology are reshaping the world
of finance.

and territorial governments is vital for any
successful reform to the securities regulatory
framework.
In mid-February 2003, the ministers responsible
for securities in Alberta, British Columbia,
Ontario and Quebec met to discuss the
potential for a securities reform initiative driven
by provinces and territories. In subsequent
discussions, all provincial and territorial
ministers personally committed to making
significant reforms to the existing framework
that will build upon the work of their regulators.
Ministers have set an ambitious timeframe: a
concrete action plan for the establishment of an
improved provincial/territorial approach to
securities reform is targeted for development by
September 30, 2003.

The forces of change will continue to affect
markets in coming years. Regulators, industry
representatives and legal practitioners have
suggested that the securities framework can be
further improved, particularly by reducing the
barriers faced by issuers and registrants that
wish to access markets in more than one
jurisdiction in Canada.
In response, Canadian securities regulators
have initiated a number of substantial reforms to
harmonize and streamline the rules and
administrative practices in the securities field.
The Mutual Reliance Review System (MRRS)
and the System for Electronic Document
Analysis and Retrieval (SEDAR) were
developed and adopted in the late 1990s. More
recent initiatives include the National
Registration Database (NRD) and the System
for Electronic Disclosure by Insiders (SEDI),
which are now being implemented. In addition,
the Uniform Securities Legislation (USL) project,
a major initiative of the Canadian Securities
Administrators (CSA), will propose amendments
to securities laws and rules to eliminate a
significant majority of the remaining differences
in laws.

In addition to this provincial-territorial initiative,
the federal government has established a
seven-pers(:m committee to study ways to
improve the securities regulatory framework in
Canada. This committee will report to the
federal Finance Minister by November 30,
2003. The Wise Persons' Committee came into
being on the suggestion of Harold MacKay in a
report to the federal Finance Minister John
Manley in November 2002. While the federal
Wise Persons Committee may be a source of
input to the inter-provincial securities initiative,
securities regulation is an area of provincial
jLirisdiction and leadership for reform must
come from the provinces and territories.
Additional sources of input could include the
Final Report of the Five-Year Review
Committee on Ontario's Securities Laws which
was released recently and the British Columbia
Securities Commission's legislative proposal
called "Securities regulation that works - the BC
Model" which has been published for comment.

These advances in harmonizing securities
regulation should not be underestimated.
Nevertheless, many participants in Canada's
capital markets have advocated a more
comprehensive approach to reforming the
securities regulatory framework across Canada.
The active support and involvement of provincial
Securities Regulation in Canada: An Jnter..provinclaJ Securities Framework
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1.2

Goal of Inter-Provincial Securities Initiative

Ministers identified the goal of the reform initiative. It is:
To develop a provinciallterritorial framework that inspires investor confidence and supports
competitiveness, innovation and growth through efficient, streamlined and cost-effective securities
regulation that is simple to use for investors and other market participants.

1.3

Principles of the Inter-Provincial Securities Initiative

Ministers also identified the following principles that will be used to assess the appropriateness and
effectiveness of the changes being considered:

•
•
•
•
•

Highest standards of investor protection that are effectively and consistently applied
Efficient and cost·effective, streamlined and simplified, regulation
Able to adapt to future marketplace changes
Transparency, accessibility and accountability for stakeholders, within a clearly
defined framework for accountability to governments
"Harmonized" securities laws and rules, with well·defined parameters for exceptions
to accommodate local and regional differences.

A new regulatory structure must significantly improve the current framework, addressing most, if not
all, of the issues raised by stakeholders.

2.0 Existing Structural Regulatory Issues
Some of the key concerns expressed by market participants about the current regulatory structure
include calls for: greater efficiency in regulating issuers, registrants and others; more streamlined
and simplified regulation that reduces the compliance burden on market participants; more
responsive regulation; and better enforcement. This section includes some overview comments,
followed by an outline of the structural issues. The tables embedded in the text describe the CSA's
many initiatives that respond to the issues.

2.1

General Issues
requirements. More recently, the CSA has set
up a committee of Securities Chairs and Vice
Chairs to formulate and propose uniform
securities laws that would apply throughout
Canada. The committee reviewed existing
securities legislation in Alberta, British
Columbia, Manitoba, Ontario and Quebec to
identify best in class among existing provisions.
On January 30, 2003, the CSA released a
discussion paper outlining the securities
regulators' proposals for a uniform law (see

Dealing with Different Laws
Over the years, reporting issuers and firms in
the securities industry operating in more than
one jurisdiction have noted significant direct and
indirect costs incurred in identifying and
complying with inter-jurisdictional variations in
laws, rules and administrative procedures.
As part of their efforts to address this concern,
the CSA has harmonized many regulatory
Securities Regulation in Canada: An Inter-Provincial Securities Framework.
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Table 2.1 Uniform Securities Legislation (USL)
Project). Going forward, it is recognized under
the USL proposal that, if the USL proposal
becomes law, it will be important to establislf a
workable mechanism to identify and adopt
common legislative amendments on a timely
basis to maintain uniformity.

made uniform through the cooperative efforts of
Canadian regulators, complaints about the
regulatory burden (in dollars and time) continue.
Legislative harmonization, at least in key areas,
may be a necessary but not sufficient solution to
the problems raised by stakeholders.
Il

An efficient, effective, streamlined and simplified
regulatory framework remains an important, as
yet ,unrealized objective.

Complexity of Laws and Rules
Some commentators characterize existing
securities laws and rules as complex,
prescriptive and voluminous. Although some
degree of complexity in securities regulation is
unavoidable given the complex nature of capital
markets and many of the instruments and
activities involved, regulation should be clear
and avoid being duplicative or excessive relative
to its benefits. While much of Canadian
securities regulation has, in fact, already Qeen

As well, some commentators have argued that
the current regulatory structure has hindered the
ability of Canadian capital markets to compete
internationally. Given the size and make-up of
Canadian national and local capital markets, it is
important that the securities regulatory
framework be structured so that it is as efficient,
effective, streamlined and simplified as possible
to enhance Canada's ability to attract investors
and issuers.

Table 2.1 Uniform Securities Legislation (USL) Project
•

In recognition that each of Canada's provinces and territories have different securities legislation, in the
fall of 2001, the CSA embarked on a project to develop, within two years, uniform securities legislation
for the consideration of governments across Canada. This project, known as the USL Project, is the
CSA's top priority and is part of a broader proposed regulatory reform strategy to reduce the burden of
regulation on market participants and make regulation more effective in protecting investors and
preserving market integrity.

•

Although the primary focus of the USL Project is to harmonize securities legislation, the CSA has taken
the opportunity to simplify and streamline the regulatory framework in areas where this complementary
goal can be achieved within the project timeframe. Once the common platform is in place, further
initiatives aimed at rationalizing and streamlining the legislation can proceed.

•

The Concept Proposal outlines proposals for the harmonization of securities legislation developed
during the study period. In some areas, substantive changes to current laws are contemplated. For
the most part, proposed changes are either well-advanced CSA initiatives for which the USL Project
presents an ideal opportunity to make necessary legislative amendments, or proposed changes that
would further the project's complementary goal of streamlining and harmonizing the framework of
securities regulation in Canada. The most significant proposed policy changes are:
• A streamlined and uniform securities act with details contained in regulations to allow future
changes to be made in a timely and harmonized manner through the rule-making process.
• The ability for a securities regulator to delegate decision-making across all regulatory functions to
another securities regulator.
• A streamlined system for inter-jurisdictional registration of investment firms and individuals.
• A civil liability regime for secondary market participants.

See http://www.albertasecurities.com/documents/58/Proposal_235.pdf for further detail on the USL.
Securities Regulation In Canada: An Inter.provincial Securities Frameworil:
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2.2

Detailed Structural Issues

In elaborating on these general issues, a number of specific issues concerning the existing
regulatory structure in Canada have been identified. The following sections highlight specific
problems and issues raised by stakeholders with respect to the current securities regulatory
framework.

2.2.1 Problems for Issuers and
'Registrants

description of CSA initiatives to address this
concern).

Under the current system, investment dealers,
advisers and their representatives (registrants)
and companies that raise financing in our
capital markets (issuers) have said that they
face a number of burdens due to differences in
securities laws across Canada and the need to
deal with a number of securities regulators.

Insider trading reports for most issuers must be
filed in multiple jurisdictions, making compliance
costly and causing delays in reporting to
investors (see fourth bullet in Table 2.2.1 for a
description of CSA initiatives to address this
concern).
'

Registrants must register in each jurisdiction in
which they have clients and registration
requirements are not identical across
jurisdictions. This is thought to be more of a
concern for registered firms that operate in
more than one province than for individual
representatives who tend to operate in only one
province (see first two bullets in Table 2.2.1 for
a description of CSA initiatives to address this
concern).
Issuers typically must file a variety of
documents with more than one securities
regulator. For example, issuers must file a
prospectus when they raise capital and
afterwards must comply with continuous
disclosure requirements such as the need to file
material change reports. Prospectus,
continuous disclosure and other filing
requirements vary among jurisdictions. This
can create additional costs and delays, as
companies must often hire lawyers in each
jurisdiction to make sure they are in
compliance. Some issuers claim that the
current system of prospectus and continuous
disclosure requirements is costly, apart from
any differences among jurisdictions, and
hinders financing opportunities (see third, sixth
and seventh bullets in Table 2.2.1 for a
Securities Regulation in Canada: An Inter-Provincral Securities Framework

Documents and applications for exemptions
from securities laws must be submitted to
regulators in each jurisdiction where the filing or
exemption is required. Multiple filings and
applications add time and expense for
participants in Canada's capital markets and
compliance is more difficult in cases where
regulators' decisions are not consistent.
Some stakeholders argue that, while the Mutual
Reliance Review System (MRRS) has
enhanced harmonization and co-ordination, it is
limited in what it can achieve since securities
law is not uniform across jurisdictions and
separate decisions are needed in each
jurisdiction. These stakeholders also maintain
that MRRS is not well-suited to increasingly
common complex or novel transactions.

2.2.2 Problems for Marketplaces and
Self-Regulatory Organizations (SROs)
Securities marketplaces and self-regulatory
organizations operate nationally and each is
recognized in several jurisdictions. They are
subject to the rules of operation of each
jurisdiction in which they operate; however,
oversight primarily is undertaken by their
principal regulator(s}. Being subject to
oversight of more than one regulator can result
-4 -
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Table 2.2.1 CSA Initiatives to Address Problems for Issuers and Registrants
•

The National Registration Database (NRD), launched on March 31, 2003, is a web-based system that
permits firms and individuals to file registration forms electronically. It has been designed, in
consultation with industry representatives, to harmonize and improve the registration process across
most of the jurisdictions of Canada. Separate arrangements apply in Quebec.

•

The CSA's Registration Streamlining System (RSS) allows salespersons registered in one jurisdiction to
use copies of their registration form to apply for registration in other jurisdictions. This system changed
administrative practices, not regulatory r!lquirements. All existing local requirements remain in effect,
and each participating CSA member continues to apply them. Each individual's suitability for
registration continues to be assessed in each jurisdiction in which they work. Separate arrangements
apply to salespeople registered in Quebec or those who wish to apply to register in Quebec.

•

Under the CSA's Mutual Reliance Review System (MRRS), one regulator relies on the analysis and
examination of a regulator in another province. Under MRRS, im issuer reporting to more than one
regulator files documents with each of them, but generally deals with only one regulator.
•. MRRS is used now for the review of prospectuses and applications for exemptions that are filed in
more than one jurisdiction. Work is underway to extend MRRS to the review of continuous
disclosure filings.
MRRS is a mechanism to coordinate decision-making among securities regulators and to provide a
single window for filers to deal with one regulator even when many jurisdictions are involved. While
filers receive a single MRRS decision document evidencing the decisions of all jurisdictions, each
jurisdiction still makes a local decision.

•

The CSA has developed the System for Electronic Disclosure by Insiders (SEDI), which was brought
into service in May 2003. Potential benefits include the ability for insiders to file a single report
electronically, that is accepted in all jurisdictions, faster public access to insider reports for investors
and more effective regulatory monitoring of compliance.

•

In June 2002, CSA members published for comment a proposed rule that would allow public
companies to abide by a single set of securities requirements in filing their financial statements and
other continuous disclosure documents. They propose to introduce the rule later in 2003.

•

In January 2000, the CSA published for comment a proposal for an integrated disclosure system that
would allow faster and more flexible access to public markets for companies meeting more
comprehensive and more timely continuous disclosure requirements.

•

The System for Electronic Document Analysis and Retrieval (SEDAR), launched on January 1, 1997,
allows reporting issuers and others to file electronically in one place, prospectuses, financial
statements, annual reports and news releases, to satiSfy the requirements of all provinces.

in added compliance costs and an inefficient administrative structure for vitally important
components of bur capital markets, such as the TSX Venture Exchange. Higher costs for stock
exchanges lead to higher fees levied on companies seeking to raise capital, which restricts access
to capital for companies and limits the investment choices available to investors. While steps have
been taken to streamline oversight and approval processes, (see Table 2.2.2) there are still
situations where duplication of oversight activities occurs across jurisdictions.

Securities Regulation in Canada: An Inter..provincial Securities Framework
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Table 2.2.2 Current Efforts to Address Problems for Marketplaces and SROs
•

The CSA has created standardized trading rules and rules regulating the operation of marketplaces
and allowed for the operation of alternative trading systems. This led to the creation of Market
Regulation Services Inc. (RS Inc.), a self-regulatory organization charged with regulating the market
conduct of persons trading through stock exchanges and other marketplaces.

•

To reduce the administrative burden on stock exchanges and other marketplaces, securities authorities
have signed a memorandum of understanding (MOU), assigning oversight of certain exchanges to a
lead regulator(s). Some securities authorities have also signed MOUs to provide more streamlined
supervision of other SROs such as RS Inc. and the Investment Dealers' Association.

2.2.3 The Need for a Responsive,
Resilient Framework with a
Strong International Voice

The securities regulatory framework also must
be resilient enough to withstand stress in capital
markets. The tools must be available to ensure
urgent issues are managed smoothly in the
immediate term and that any needed longerterm responses are appropriately crafted and
implemented in a timely way. In response to
corporate accounting scandals in the United
States, and resulting changes in US securities
regulation, some Canadian jurisdictions,
including the federal government, have either
introduced or announced measures intended to
bolster investor confidence. However, these
measures were taken without formal
coordination. Some commentators have noted
the importance of ensuring that any such moves
are appropriate for the Canadian context (see
third bullet in Table 2.2.3 for a description of
CSA initiatives to address this concern).

The securities regulatory framework must be
able to assess and respond to chari'ges in the
marketplace and securities industry in a timely
and co-ordinated manner to ensure that
regulations remains current. A responsive
framework enables innovation in capital markets
while ensuring investor protection.
A number of provincial securities commissions
now have the power to make rules that have
the force of law. These powers are subject to
requirements that proposed rules must be
published for comment and, in most provinces,
they also must be delivered to the responsible
Minister for consideration. While rulemaking
powers permit flexible and responsive securities
regulation, concerns have been expressed that
the time it takes to implement rules does not
match the speed at which markets change.
There may be ways to co-ordinate the
development of rules across jurisdictions to
improve current methods.

Under the current framework, each provincial
and territorial securities regulator participates in
international organizations of securities
regulators. The securities commissions of
Ontario and Quebec are each members of the
International Organization of Securities
Commissions (IOSCO) and actively participate
in IOSCO committees. The Alberta and British
Columbia commissions are associate members.
All four of these commissions are members of
the Council of Securities Regulators of the
Americas (COSRA). All provincial and territorial
securities regulatory authorities are members of
the North American Securities Administrators
Association (NASAA).

Some jurisdictions regularly update their
securities legislation and regulation. However,
there is no formal mechanism in place to coordinate legislative changes across jurisdictions
(see first bullet in Table 2.2.3).

Securities Regulation in Canada: An Inter.provinclai Securities Framework
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Some commentators are of the view that
Canada's regulators do not speak with a single
voice internationally. In an era of increasingly
global capital markets and investment
opportunities, some commentators have
stressed the importance for Canada's securities
regulators to speak with a single and
authoritative voice. This concern reflects· the
need for strong representation of Canadian
views in international forums that address
global capital market issues and in discussions
with key foreign agencies like the Securities and
Exchange Commission (SEC), the federal
securities regulator for the'United States.
Despite these concerns, however, Canadian
regulators have played a significant role in
international regulatory discussions and
activities.

securities business in those other jurisdictions.
Similarly, mechanisms are needed to ensure
that regulators take a similar and coordinated
approach to surveillance, investigation and
enforcement to facilitate consistent regulation
across jurisdictions (see first two bullets in Table
2.2.4 for a description of CSA initiatives to
address this concern).
Concerns also have been raised by sOme that
the objective of consistent regulation across
jurisdictions may be frustrated by varying local
procedural requirements that apply in court and
securities commission hearings and differing
judicial interpretations of similar securities laws.
More common procedural requirements and
practices could ensure common standards of
due process and better facilitate joint hearings
before more than one regulator.

2.2.4 Enforcement-Related Problems

In addition, the existence of differing local
interpretations of the meaning and effect of
harmonized securities laws is inconsistent with.
the objectives of harmonization.

Concerns have been raised that the current
regulatory framework may not include all the
measures needed to allow regulators to work
together effectively in enforcement matters.

Some in the regulatory community feel that
harmonizing the areas of hearings and
sanctions is less important than harmonizing the
rules of access to and operation in the capital
markets (see third and fourth bullets in Table
2.2.4 for a description of CSA initiatives to
address this concern).

For example, there is no statutory authority for
regulators taking enforcement actions on behalf
of others. However, some jurisdictions have a
practice of imposing reciprocal enforcement
orders, based on the orders in another
jurisdiction, on registrants who engage in

Table 2.2.3 Current Efforts to Make Regulation: More Responsive and Resilient,
with a Strong International Voice
•

Through co-ordination by the CSA, many uniform national instruments have been implemented
across Canada.

•

The CSA consults with market participants and collaborates with other public bodies to ensure that
regulatory responses are appropriate. This process has resulted in timely responses to urgent
developments.
• The CSA collaborated with the Office of the Superintendent of Financial Institutions and the
Canadian Institute of Chartered Accountants in creating the Canadian Public Accountability
Board in 2002.
• The CSA responded to concerns about Y2K and the 2001 terrorist attacks in the United States, by
developing contingency plans with industry and others to ensure that Canadian capital rnarkets
would continue to function normally in the afterrnath of catastrophic events.
• CSA mernbers have cooperated in providing coordinated responses to IOSCO questionnaires and
the IMF review of Canadian financial regulation.

Securities R~ration in Canada: An Inter-Provlncial Securities Framework
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Table 2.2.4 Addressing Enforcement Issues
•

Statutory powers and administrative arrangements are in place in most provinces that permit sharing of
information among CSA members. These arrangements also permit sharing information with other
regulatory bodies and, subject to specific limits, with police or other persons responsible for the
administration of criminal laws. These powers extend to sharing information with regulators and police
in other countries.

•

A series of bi·lateral and multi·lateral agreements (e.g. an MOU with the International Organization of
Securities Commissions, IOSCO) facilitates the sharing of information and co-operation in enforcement
matters between Canadian regulators and regulators and police authorities in other countries. The
CSA concept proposal on the development of uniform securities laws includes provisions that would
permit greater coordination among regulators on enforcement matters.

•

Some stakeholders have raised the question of whether a greater separation of the tribunal function
from other functions of securities regulators is required to deal with real or perceived conflicts of
interest in provincial Commissions that perform multiple roles (e.g. policy setting, enforcement and
adjudication). Canadian courts have held that the administrative tribunals, as they are currently
structured, meet the requirements of their constituting legislation. In Quebec, Bill 107 has created the
Bureau de decision et de revision en valeurs mobilieres, which is distinct from its securities regulatory
agency, to act as an administrative tribunal in .securities matters.

• . In recent years, some enforcement proceedings national in scope have been resolved through jOint
hearings by regulatory authorities. If this approach were to be expanded, it could benefit from the
development of rules and processes for joint hearings, as recommended in the USL paper.

2.2.5 Questions Regarding Existing Structural Regulatory Issues
The following questions, as well as those listed on page 14, may serve as a guide in
preparing your response.
Q1

Do you share the concerns respecting the issues described in this paper, and if so, do you
feel they demand structural change? Are there additional, existing structural regulatory
issues that have not been identified in this paper that would need to be addressed by a new
securities regulatory framework?

Q2

Which of the structural regulatory issues identified in this paper should be treated as highest
priorities during this review of the securities regulatory framework?

Q3

How well do current regulatory initiatives being undertaken by securities regulators through
the Canadian Securities Administrators address the existing structural regulatory issues
identified in this paper? What remains to be addressed in the Ministers' review?

Q4

How important is it to the success of a new securities regulatory framework that we
streamline and simplify regulatory requirements in addition to reducing duplication?

Securities Regulation in Canada: An Inter..provinclal Securities Framework
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3.0 A New Securities Regulatory Framework
Ministers are strongly committed to building on,
and fundamentally improving, the Canadian
securities regulatory framework.
This paper presents for discussion a passport
system, which Ministers have agreed should be
consulted on as a practical and timely response
to issues that have been identified in the
marketplace.' Ministers believe that it is vital to
consult with stakeholders in developing an
approach that would be an important step
forward in meeting their common goal for the
Canadian securities regulatory system.

would argue that harmonization could rely on a
common set of principles designed, for
example, to provide equivalent investor
protection and to avoid imposing conflicting
requirements on market participants. Provinces
would like to hear stakeholders' views regarding
their views on the degree of harmonization that
would be necessary to achieve the goal
identified by Ministers, that is:

to inspire investor confidence and
support competitiveness, innovation
and growth through efficient,
streamlined and cost-effective
securities regulation that is simple
to use for investors and other
market participants.

The passport system would result in each
market participant dealing with only one
regulator with respect to market access rules.
The degree to which securities laws are
harmonized across participating jurisdictions is
a key factor in determining the extent to which
the passport system would be adopted by
jurisdictions. If securities laws were not
substantially harmonized, there would be
greater potential for jurisdictions to decline to
join or to withdraw from the passport framework
because of dissatisfaction with the application
of different laws.

During their initial deliberations, Ministers also
examined several other possible models that
could serve as the basis for a new securities
regulatory structure. Two of the options, a
single, federal regulator and a dual, federalprovincial regulatory framework (similar to the
framework in the United States) did not respect
provincial responsibility for the area of securities
and were rejected. The following section
describes more fully a passport system,
followed by a discussion of how the system is
consistent with the principles of this initiative
(see Section 1.3) and how it would address
issues raised by stakeholders (see Sections 2.0
to 2.2).

Harmonization could be characterized as
meaning that laws and rules in each jurisdiction
would be uniform to the greatest extent
possible, and would be similar in intent when
uniformity is not possible. Alternatively, some

Ontario supports consulting on a passport system based on the view that, if implemented, it would represent an
incremental improvement to the current securities regulatory framework. However, Ontario believes that this model
does not go far enough in addressing the concerns of national and international issuers and registrants. As well,
Ontario feels that an alternative approach of a single provincial-territorial regulator with law that is uniform or very
closely harmonized in almost all respects and which includes a well-defined mechanism for amendment or use of
local rules would make capital markets more attractive to both domestic and foreign participants as well as providing
for consistent high standards of investor protection across Canada. Consequently, Ontario feels that the
consultation would benefit from the discussion of this alternative approach.

Securities R~lation in Can~da: An Inter-Provlncial Securities Framework
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Description:
The passport system would, through legislation,
authorize jurisdictions to enter into agreements
that would enable a host jurisdiction's regulatoro
to rely on a primary jurisdiction's regulator to
perform its supervisory duties regarding market
access rules. (A host jurisdiction is the province
or territory in which the market participant is
operating or offering securities. A primary
regulator is the regulator responsible for
overseeing the market participant. Market
participants include issuers and registrants.)
This system would be relatively simple to
implement and could be adopted in a timely
manner as it builds on the existing regulatory
structure and mutual reliance review system ..
Registrations and filings for national or multijurisdictional market access would be done
solely with the primary regulator for all
participating jurisdictions on the basis of the
primary jurisdiction's rules.
The filing requirements of the primary
jurisdiction would be deemed to be the
requirements of a host jurisdiction for the
purpose of the application of the host
jurisdiction's legislation. Filing with the primary
jurisdiction would be deemed to be filing with a
host jurisdiction. The approval of the primary
jurisdiction's regulator would be deemed to be
an approval from the host jurisdiction's
regulator, subject to the payment of fees, which
would be done through a single electronic
transaction.
Provinces and territories participating in the
passport framework would need to build on the
existing base of harmonized law to ensure that
investors and other market participants benefit
from consistent rules in each participating
jurisdiction. Processes and mechanisms for
ensuring the upkeep of harmonized law would
be developed, to ensure that harmony is
preserved and enhanced over time. Ministers
securities Regulation in Canada: An Inter.provincial Securities Framework

are committed to working with the regulators to
ensure the timely consideration of proposed
legislative changes.
Determining the Primary Regulator:
The primary regulator would be determined
using agreed-to indicators, such as head office
location, incorporation or economic activity of
the regulated market participant.
The primary regulator for federally incorporated
entities would be determined using one of the
indicators other than incorporation. The primary
regulator for non-resident entities could be
chosen based on common indicators as well,
such as location of major economic activity or
the location of their principal Canadian office.
Not all provinces/territories would be required to
participate as a primary jurisdiction. If a
jurisdiction chooses not to participate as a
primary jurisdiction, the jurisdiction (through an
MOU) could choose to delegate or assign
responsibility for regulating entities to a primary
jurisdiction, or to assign responsibility to another
jurisdiction on a case-by-case basis. In either
case, the prospective primary jurisdiction would
reserve the right to refuse to regulate an entity.
Scope of Matters for the Primary Regulator:
The passport process would allow a market
participant to meet every jurisdiction's
requirements for market access by meeting only
the primary jurisdiction's requirements.
.
The responsibilities of the primary regulator
regarding issuers would include the issuing of
prospectus receipts or exemptions,the review
and analysis of continuous disclosure
information, and monitoring insider trading.
Issuers would thus have to comply solely with
the rules of the primary regulator, including any
rules governing proxy solicitations, related party
transactions and corporate governance
requirements.
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The responsibilities of the primary regulator
regarding registrants (dealers, advisors, fund
companies, representatives and marketplaces)
would include registration and monitoring for
compliance with requirements, such as
solvency and fitness qualifications, to maintain
registration.

in innovative ways. Examples introduced in a
province that subsequently gained broader
acceptance include Junior Capital Pools and
Labour Sponsored Venture Capital
Corporati"ons. In a rapidly evolving and
complex environment, regulatory innovation can
be an important tool in ensuring effective
regulation.

With respect to market access rules, every
jurisdiction would rely primarily on the primary
regulator for enforcement (as agreed in a
MOU). This would involve referring a complaint
to the primary jurisdiction for investigation and
enforcement action.

Principles for acceptable departures from
harmonized standards could be agreed to in
advance. Such principles would preserve the
integrity of the passport system.

Scope of Matters for the Host Regulator:

For example, a province. or territory wishing to
introduce an innovative measure would
consider:

Local regulators are in the best position to
assess investor complaints. Thus, relations
between investors and market participants
would continue to be govemed by the
regulatory authority and the courts of the
investor's jurisdiction, which would apply the
local laws of that jurisdiction. Accordingly, an
investor who is wronged by a market participant
who obtained access to the market via the
passport would deal with the regulatory
authority of the investor's jurisdiction to lodge a
complaint or seek an investigation.
With respect to market access rules, the host
regulator would only take enforcement action if
dissatisfied with the actions of the primary
regulator. Any recourse by an investor against
a market participant would be pursued in the
courts of the investor's jurisdiction.

•
•
•

•

•

Whether the initiative was necessary to
meet a policy objective
How the impact on other jurisdictions would
be minimized
How the impact on the efficiency of the
inter-provincial/territorial passport framework
would be minimized
Whether the measure would be restricted to
a limited portion of the Canadian
marketplace
Making the measure subject to regular
sunset reviews.

Proposals for local rules would be discu.ssed by
the CSA to determine if they could be adopted
nationally. Ministers would be informed of all
such initiatives.
Governance and Accountability:

As is the case today, any entity attempting to
participate in the marketplace without
registering or filing required documentation
would be subject to securities law and
enforcement.
Accommodating Local or Regional Needs:
Provinces and territories note the advantages of
preserving their ability to implement measures
to meet local and regional capital market needs
Securities Regulation In Canada: An lmer-Provincial Seclritles Framework

Ministers would remain accountable to their
constituents for the quality of securities
regulation.
Existing regulatory structures would remain in
place but would be complemented and
enhanced by mechanisms to further the
achievement of the principles identified in this
paper (see Section 1.3).
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Provincial and territorial ministers responsible
for securities regulation would meet regularly to:
•
•
•
•
•

Review their objectives for the securities
regulatory framework
Preserve and enhance the harmonization of
securities laws
Oversee regular annual or bi-annual reviews
of securities legislation
Monitor the condition and operation of the
passport framework
Develop responses to key international
issues.

Senior officials would meet at least twice a year
to:
•
•

•

Review the status and functioning of the
new regulatory framework
Develop recommendations to enhance the
achievement of the goals and principles
approved by Ministers
Develop responses to key international
issues.

The CSA would develop uniform rules and
undertake other initiatives consistent with the
goals and principles approved by Ministers.
Evaluation of Passport System vis-a-vis
Principles:

Since local regulators are in the best position to
assess investor complaints, relations between
market participants and investors would
continue to be governed by the regulatory
authority and the courts of the investor's
jurisdiction.

2. Efficient and cost-effective, streamlined
and simplified, regulation
Market participants would need to learn and
comply with only one set of market access rules
and, with respect to enforcement of those rules,
would deal with only one regulator in most
cases, as the host regulator would only take
enforcement action if it was not satisfied with
the actions (see above) taken by the primary
regulator. Dealing with one set of rules and a
single regulator would eliminate the current
requirement for market participants to deal with
multiple regulators for market access. Investors
would continue to deal with only the rules and
regulator in their jurisdiction. At the same time,
the passport system would retain the advantage
of providing access to local regulatory expertise
within each jurisdiction.
As well, the passport system would enable
streamlined and simplified regulation because it
would be relatively simple to implement, as it
builds upon the existing regulatory structure and
the mutual reliance review system.

1. Highest standards of investor protection
Regulators with competent, well-trained staff
and a thorough knowledge of the local markets
would facilitate high standards of investor
protection in their respective jurisdictions.
Matters that are clearly multi-jurisdictional or
national in scope would require the co-operation
of enforcement staff from affected jurisdictions
and, possibly, joint hearings.
Harmonized laws and rules applied by qualified
regulatory staff would ensure that all Canadian
investors are protected by equivalent standards.

Securities Regulation in Canada: An Inter-Provincial Securities Framework

3. Able to adapt to future marketplace
changes
Adapting to future marketplace changes would
be facilitated through a well-developed process
for amending legislation and rules. The CSA
would continue to play an important role in this
regard, perhaps with an expanded mandate to
review the development of new products and
processes and reach consensus on
recommended improvements.
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4. Transparency, accessibility and
accountability for stakeholders, with a
clearly defined framework for
accountability to governments

Evaluation of Passport System vis-ii-vis
Existing Structural Regulatory Issues:
The passport system responds positively to key
concerns raised over the years by market
participants that it is costly and inefficient to
deal with multiple provincial/territorial regulators
and legislation to gain access to the securities
market. The passport system, in conjunction
with harmonized laws and the application of
electronic systems such as NRD and SEDAR,
would allow true "one stop shopping", that is,
the ability to deal with a single regulator when
registering or filing in more than one jurisdiction.
While filing fees to host jurisdictions would still
apply, the process would be significantly
streamlined.

Harmonized securities laws would promote
transparency in the regulatory framework for
market access by eliminating jurisdictional
differences that tend to complicate compliance
and enforcement. Efficiencies gained from
greater harmonization contribute to lowering
costs and improving accessibility to capital
markets for issuers. Further, participants and
investors would continue to benefit from local
regulatory expertise. Strong accountability
would be maintained by highlighting clear lines
of responsibility from regulators to elected
governments urider the passport system.
Investors would continue to deal with their own
jurisdiction's regulator, which makes the
framework simple for them to use. Any
recourse by an investor against a market
participant would be pursued in the courts of the
investor's jurisdiction.

5. Harmonized securities laws and rules
with well-defined parameters for
exceptions to accommodate local and
regional differences
Harmonizing securities laws to the greatest
extent possible throughout the country would
facilitate the adoption of an effective passport
framework, facilitating working mutual reliance
and acceptance.
The use of harmonized securities laws reduces
overall complexity and duplication in the
regulatory framework and helps reduce
information asymmetry for the benefit of
investors. Harmonization by itself does not
necessarily reduce the actual complexity of the
regulatory requirements.

Securities Regulation in Canada: An Inter-Provincial Securities Framework

Reporting issuers (and their insiders) would
only have to file documents with one regulator;
they would have to comply with one set of
prospectus and disclosure requirements; and
documents and exemptions from securities laws
would have to be submitted to one regulator for
review and approval. Other jurisdictions would
rely on decisions of the primary regulator. This
would address concems raised by reporting
issuers that the current system of filing
prospectus and continuous disclosure
documents in multiple jurisdictions creates costs
and/or delays.
Adopting the passport system would encourage
harmonized regulatory development. Since the
system is based on the recognition by one
jurisdiction of the decisions made by another,
on the basis of the rules applicable in the latter,
jurisdictions will be more favourably disposed to
accept the decisions of others when the rules
are harmonized. Accordingly, an established
structure to co-ordinate future changes to
harmonized base law would ensure that
participants and investors continue to benefit
from harmonization and a responsive regulatory
framework that is resilient to stress.
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In the area of enforcement, the primary
jurisdiction would remain responsible with
respect to its market participants, to the degree
that market access rules are involved. The host
jurisdictions would leave enforcement to the
primary jurisdiction for any such issue.
Currently, there is no statutory authority in place
for one regulator to take enforcement actions on

behalf of others. Harmonization would facilitate
the application of a consistent set of market
access rules. Jurisdictions would continue to
co-operate with other regulators regarding
cross-border offenders. This would provide
investors with the assurance that they would
only need to deal with local authorities and
courts.

3.1.1 Questions Regarding Passport System

The following questions may serve as a guide in preparing your submission.
Q5

Would the passport system substantially address all of the structural regulatory issues that
have been identified in this paper? If not, what issues remain outstanding?

Q6

Are there additional elements that could be added to the passport system to address these
issues?

The willingness of jurisdictions to enter into the passport system and rely on other jurisdictions' laws
and decisions with respect to market access will depend on a sufficient degree of harmonization of
laws and rules.
Q7

What elements of securities regulation are most important to harmonize across jurisdictions?

Q8

What degree of "harmonization" is necessary for a passport system to succeed?

Q9

What should the principles be to determine acceptable departure from harmonized
standards?

Q10

Are there elements that could be added to enhance the suggested governance structure?

4.0 Conclusion
The Provincial and Territorial Ministers recognize that an effective, streamlined and efficient
securities regulatory framework is essential to the vitality of the Canadian economy, by inspiring
investor confidence and facilitating capital formation. Input and comments from stakeholders on
issues with the current framework and the passport system proposed to address these issues will
constitute an important step forward in achieving the common objective of an improved securities
regulatory framework for the benefit of all Canadians.

Securities Regulation in Canada: An Inter.provincial Secuities Framework
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We add our voice to countless others raised in support of the urgent need for a single Canadian
securities regulator. This is the most pressing securities regulation issue in Ontario and across
Canada. We urge the Minister to assume a leadership role in working with her colleagues across
the country to resolve any remaining barriers to the establishment of a single regulator
responsible for Canada's capital markets activity. To this end, we view the recent establishment
of the Wise Persons' Committee recommended by Harold MacKay to the Federal Finance
Minister as an excellent forum to move this important initiatiye forward. 19

1.1

Capital Market Formation Transcends Borders

A) ONTARIO'S PLACE IN THE CANADIAN CAPITAL MARKETS
Transactions between an issuer and investor who are both resident in Ontario are subject to
Ontario securities regulation. However, issuers often do not confine their search for prospective
investors to those resident within the issuer's own province or territory and must therefore
comply with securities regulatory regimes in more than one jurisdiction. This necessarily
increases costs. An issuer must retain the services of registrants and counsel, and pay fees in
each jurisdiction in which it proposes to issue securities. It must then hire employees or outside
advisers to ensure that it complies with its continuous disclosure obligations in each jurisdiction.
From a regulatory perspective, each jurisdiction must maintain the resources necessary to
administer and enforce its securities law.20
Issuers and investors alike are affected when the costs of compliance in Canada are higher than
they are elsewhere. Increased compliance costs affect our competitive position as a source of
capital. This, in tnrn, affects investment opportunities available to Canadians. Issuers who are in
a position to do so may look outside of Canada for lower cost of capital. Those who are not in a
position to look elsewhere must accept a higher cost of capital and the implications this has for
their performance and ability to compete. In order for Ontario capital markets to remain
competitive, they must operate as an integral part of the broader Canadian capital markets.

19

Letter to The Honourable John Manley, P.C., M.P. from Harold MacKay, dated November 15,2002 (www.fin.gc.ca).
On March 4, 2003, the Wise Persons' Committee was appointed and will be chaired by Michael Phelps.

20

The FSA estimates that the total cost of Canadian regulation, including prudential regulation and market regulation of
securities, insurance, listing and clearing to be about 218 million pounds ($493 million, at current exchange rates)
versus the FSA's own regulatory cost ofabeut 220 million pounds ($497 million) and in Australia at 104 million
pounds ($235 million). Approximately 3,780 people are employed in Canada to regulate the financial services sector
versus 2,765 in the U.K. and 2,113 in Australia. See FSA Annual Report 2000101 Appendix 5: Comparison of Costs
of Regulation in Different Jurisdictions (http:www.fsa.gov.uk/pubs/annual).
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Canada's stock exchanges have already reacted to the inefficiencies inherent in regionalization.
In order to remain competitive, they have consolidated and restructured," with the result that
each of the three remaining exchanges - the TSX, TSX Venture Exchange and the Bourse de
Montreal- now deals exclusively with one segment of the market. Senior issuers list on the
TSX, junior issuers list on TSX Venture Exchange and derivatives trade on the Bourse de
MontreaL 22

B) CANADA'S PLACE IN GLOBAL CAPITAL MARKETS
Canada represents only two per cent of the world's capital markets." There is literally a whole
world of opportunity for both issuers and investors outside our borders. In Chapter 2, we discuss
the merits of harmonizing Canadian securities laws with those of other major markets (primarily
the U.S.) so that Canadian issuers are not faced with the costs of complying with radically
different regimes at home and abroad. Here we note that the challenges of harmonizing our
securities laws with those of major world markets are multiplied many times over by our current
regime. Canada is the only G-7 industrial country that does not regulate its capital markets
through a single regulator. Ensuring that Canadian capital markets remain globally competitive is
among the most compelling reasons for consolidating Canadian securities regulation under a
single regulator.

1.2

Thirteen Regulators for One Small Market.

A) OUR STRUCTURE TODAY
Because securities regulation in Canada is a matter of provincial jurisdiction, there are 13
different sets of securities laws administered by 13 provincial and territorial regulatory
authorities. Many of the statutes are similar to one another. Some have provisions that are
entirely distinctive. None of them is identicaL Even where the statutory provisions are identical,
they may be interpreted and applied differently from one jurisdiction to the next.
There is also great variance in the status and function of securities regulators across the country.
Some are self-funding agencies. Others are Crown corporations. Still others are agencies of their
provincial governments. Some formulate policy, make rules, sit as administrative tribunals and
hear appeals from decisions of their executive director or staff. Some perform only certain of
these functions. Even where securities regulators perform like functions (such as rulemaking),

21

Prior to this restructuring, the Vancouver Stock Exchange, Alberta Stock Exchange, Winnipeg Stock Exchange, TSX,
Montreal Exchange and CDN operated independently of one another and, to a large extent, competed with one
another for listings.

22

In August 2001, the TSX acquired the TSX Venture Exchange.

23

This figure is often used and, while it may have various meanings, in this context we refer to the weight given to
Canadian equities in the MSCI World Index. The MSCI World Index is based on the market value of 86 selected
equities based on MSCI criteria.
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they typically operate within statutory frameworks that are sufficiently distinctive to make coordination of efforts across jurisdictions a major challenge.24
The advantage of the current multiplicity of regimes is that it allows each legislature and
securities regulator to develop and administer securities laws in a manner that best serves its
local market. Economic activity differs from region to region across the country and securities
laws controlled at the provincial level are best able to respond to specific regional needs.
However, the price for this local flexibility is a balkanized approach to securities regulation that
makes it more time-consuming and expensive for issuers to raise capital across the country.
Investors, market participants and their advisers are consistent in their criticism ofthis approach.
In its submission to the Committee, TSX Venture Exchange articulated the frustration expressed
by many others with the existence of 13 securities regulatory regimes:
The complexity in the current regulatory regime is considerably exacerbated by the differences in
regulation between provinces. Slight variations in the regulation between provinces may at first
seem to be relatively insignificant but these slight differences act as a trap for issuers, their
insiders and advisers. In order for an issuer or its insiders to avoid these pitfalls, they must incur
additional legal and advisory costs.

We strongly encourage the Government of Ontario, and each of the other provincial governments
to provide a strong incentive to their respective provincial securities commissions to work together
to create a standardized set of securities rules which can be adopted in each province. Although
there may occasionally be the need for certain local initiatives, we submit that such differences
should be the exception.... We note that local differences have often been justified on the basis of
accommodating small business; however, we believe that challenges in this area are not regional
and a more consistent approach nationally will improve the access to capital. 25

B) FAILED ATIEMPTS TO CONSOLIDATE
. Over the last four decades, there have been several unsuccessful attempts to create a single
securities regulatory authority in Canada. In 1964, the Royal Commission on Banking and
Finance (known as the Porter Committee) recommended that the federal government establish a
single federal agency which would take over the major responsibility for securities regulation
from the provinces. The Porter Committee's recommendations were met with mixed reactions.
Many felt that, while greater uniformity was desirable, interprovincial co-operation (an
alternative considered by the Porter Commission in less detail) was preferable to the
establishment of a federal regulatory body.
In 1979, the federal government published Proposals for a Securities Market Law for Canada,
which also proposed a single securities commission for Canada to regulate international and
interprovincial issues of and trading in securities.

24

See discussion on Rulemaking in Chapter 7.

25

See comment letter on the Issues List of TSX Venture Exchange.
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In 1994, the federal government released a draft memorandum of understanding
26 proposing an
autonomous Canadian Securities Commission to which both the federal and provincial
governments would delegate regulatory power. While this effort came closer than previous
initiatives to achieving its goal, jurisdictional and political obstacles resulted in the effort being
abandoned.27

C) FEDERAL AND PROVINCIAL INITIATIVE
In October 2002, Harold MacKay was commissioned by the Federal Minister of Finance to
recommend an approach to reform Canada's securities regulatory framework. Mr. MacKay
delivered his report to the Honourable John Manley in November. The report identified several
concerns with the current regulatory structure similar to concerns raised in previous reports,
including ours. The report states that the "[c]urrent system, as presently operated, is inadequate
to meet the challenges oftoday and tomorrow. While not broken, it must be improved
significantly, and in a prompt manner."" To this end, Mr. MacKay recommended that a Wise
Persons' Committee be established by the federal government and interested provinces to review
the current regulatory system with a mandate to recommend an appropriate model for securities
regulation in Canada. The federal government recently endorsed this recommendation and
appointed a committee. The Wise Persons' Committee will:
•

review and assess the strengths and weaknesses ofthe existing system of securities regulation
in Canada;

•

recommend a regulatory structure for Canada that is achievable and that will best meet
Canada's needs;

•

recommend a governance model and describe an accountability framework; and

•

submit its report by November 30, 2003.29

D) INTERPROVINCIAL HARMONIZATION THROUGH THE CSA
The CSA is an informal body comprised of the 13 provincial and territorial securities regulators.
It functions through regular meetings of the chairs, vice-chairs and staff of each of the
commissions, through ad-hoc interactions between executive directors and staff of each of the
commissions, and through staff committees established to deal with joint regulatory initiatives
and issues of shared concern. Funding and support resources are drawn from the operating
budgets of each of the commissions on a voluntary basis.

26

Memorandum of Understanding Regarding the Regulation ofSecurities in Canada (1994), 17 OSCB 4394.

27

See also the discussion of the history of prior attempts to reform securities regulation in Canada found in A. Douglas
Harris, A Symposium on Canadian Securities Regulation: Harmonization or Nationalization? "White Paper"
(University of Toronto Capital Markets Institute, October 2002) pp. 5-69.

28

Supra note 19.

29

These are applications for relief that are evidenced by the issue of a receipt for a prospectus.
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The CSA has made significant contributions to the harmonization of securities laws and the
administration of those laws across Canada. Its accomplishments include the establishment or
proposed launch of:
•

"MRRS" - mutual reliance review systems (discussed below) which cover, for example,
applications for discretionary relief and the review of prospectuses, annual information forms
and rights offering documents;

•

"SEDAR" - the System for Electronic Document Analysis and Retrieval, which makes
documents filed by reporting issuers available to anyone with access to the Internet.

•

"SEDI" - the System for Electronic Disclosure by Insiders, a central electronic system for
insider reporting; and

•

"NRD" - the National Registration Database, a web-based system that will permit dealers
and advisers to file registration forms electronically.

Through the CSA, Canada's 13 regulators have also achieved legislative uniformityin many
areas by adopting national and multilateral instruments. There are now 25 "National
Instruments" - rules and regulations developed through the co-operative efforts of the CSA and
subsequently adopted in each of the provinces and territories. National Instruments have
harmonized the regulation of prospectus disclosure,30 mutual fund regulation,'1 matters relating to
early warning requirements and take-over bids,32 registration issues 33 and marketplace operation
and trading rules.34
Notwithstanding the achievements of Canadian regulators, the limitations of the CSA as a
vehicle to co-ordinate Canadian securities regulations are apparent. We note five in particular:
1.

Although the CSA seeks to balance national harmonization with regional flexibility,
regulators in each jurisdiction are free to insist on their own approach rather than working
with their counterparts in other jurisdictions to craft a common solution. This was
evidenced by the revisions made to the exempt distribution rules in Ontario in 200 I and
in British Columbia and Alberta shortly thereafter. 35 As a result of this process, Ontario,

30

E.g.• National Instrument 41-101 Prospectus Disclosure Requirements (2000), 23 OSCB (Supp.) 619.

31

E.g., National Instrument 81-101 Mutual Fund Prospectus Disclosure (2000), 23 OSCB (Supp.) 3, National
Instrument 81-102 Mutual Funds (2000), 23 OSCB (Supp.) 59 and National Instrument 81-105 Mutual Fund Sales
Practices (1998), 21 OSCB 2713.

32

E.g., National Instrument 62-103 The Early Warning System and Related Take-Over Bid and Insider Reporting Issues
(2000),23 OSCB 1372, and National Instrument 62-202 Take-Over Bids - DefenSive Tactics (1997), 20 OSCB 3525.

33

E.g., National Instrument 35-101 Conditional Exemption/rom Registration/or United States Broker-Dealers and
Agents (2000), 23 OSCB 8511.

34

E.g., National Instrument 21-101 Marketplace Operation (2001), 24 OSCB 6591 and National Instrument 23-101
Trading Rules (2001), 24 OSCB 6635.

35

See for Ontario, Rule 45-501 Exempt Distributions (2001), 24 OSCB 7011 and for Alberta and B.C., Multilateral
Instrument 45-103 Capital RaiSing Exemptions (BCN 2002/16).
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on the one hand, and British Columbia and Alberta, on the other, will continue to have
different exempt distribution rules, similar in some respects, different in others. In our
view, this represents not only a missed opportunity for harmonization, but also a
regrettable step backwards for a more rational securities regime in Canada.
2.

National policies and rules cannot be developed and implemented quickly because 13
different regulatory authorities must agree first on policy directions and then on specific
requirements. The initiative must then go through the approval process applicable in each
jurisdiction (in Ontario, for example, the comment period and Ministerial approval
process for rules, discussed more fully in Chapter 7).

3.

.The CSA has no powers of enforcement, and accordingly, a co-ordinated approach to
enforcement currently must be undertaken on an ad-hoc basis. J6 The consolidation of
Canada's capital markets and the integration of our markets with other global markets are
accentuating national and international enforcement issues. We believe this is critical to
the credibility of the Canadian capital markets.

4.

The CSA is accountable to no one. Whether it succeeds or fails will depend on the
commitment of each jurisdiction.

5.

We are seeing more divergent and competing visions from different CSA members on the
objectives and structure of securities regulation. 37 As one observer noted, we "are not
only getting different interpretations of rules, we are getting different philosophies. ,,"
With no co-ordinated focus to all these initiatives, the risk is that rather than pursuing an
ideal system, the country's system of securities regulation grows ever more fragmented
and cumbersome.

E) MRRS - A STEP IN THE RIGHT DIRECTION
The CSA implemented MRRS in 1999. 39 MRRS is based on a decision-maker in one jurisdiction
being prepared to rely primarily on the analysis and review of staff in another jurisdiction. For
example, if an issuer wishes to issue securities in more than one jurisdiction in Canada, MRRS
allows the issuer to deal with one principal regulator (usually the regulator in the jurisdiction
where the company's head office is located) rather than the regulators in each of the relevant

36

The discussion ofMRRS below makes reference to the eSA's expressed intention to engage in some degree of
voluntary co-operation in this area.

37

For example, the Commission generally supports the idea of a national regulator, the Alberta Securities Commission
is leading the eSA's Uniform Securities Law project, and the Bese is advocating streamlining and simplification
before more harmonization (see the BeSe's "New Proposals for Securities Regulation," June 2002). More recently,
eSA members appear to be at odds over the appropriate Canadian response to the U.S. Sarbanes-Oxley Act 0/2002.

38

Tom Hockin, "It's time to get practical about a national securities commission," National Post (October 3, 2002).

39

Memorandum afUnderstanding - Mutual Reliance Review System (1999). 22 OSCB 6813.
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jurisdictions. Staff of the principal jurisdiction provide comments to the issuer on behalf ofall of
the Commissions and make recommendations. The issuer then receives a single decision
document from the regulator in the principal jurisdiction.

,
MRRS is a formalized approach to voluntary co-operation among securities regulatory
authorities. None of the regulators surrenders any jurisdiction or discretion. Eachjurisdiction
retains its statutory discretion with respect to all matters being considered under mutual reliance
and can "opt out" at any time and deal with the market participant directly. No changes have
been made to securities laws as a result ofMRRS. In fact, harmonization is not an objective of
MRRS. The CSA has stated only that harmonization is "an indirect benefit that may be achieved
over time" as a result ofMRRS.
MRRS deals with, or is expected in the future to be extended to, the following areas:
•

exemptive relief applications;

•

prospectuses (including long form, short form and mutual fund prospectuses and
amendments, and rights offering circulars);

•

waiver applications;"

•

pre-filing discussions;

•

initial and renewal annual information forms;

•

applications for registration, reinstatement of registration and renewal of registration;

•

continuous disclosure documents;

•

investigations and hearings; and

•

rulemaking and policy-making initiatives.

MRRS is a significant step forward in achieving interprovincial co-ordination. It has streamlined
the regulatory process when more than one jurisdiction is involved. However, we share the
reservations expressed in a number of submissions about the limitations of MRRS. For example,
the Canadian Association of Insurance and Financial Advisers wrote:
While we have come to appreciate the ability of a lead regulator to co-ordinate a series of
interprovincial applications, we believe that the potential for mutual reliance remains to be
realized·. For example, there can be little justification for the continuing need to file individual
paper applications to each regulator and to pay fees for amounts that vary from $0 to $750 to each
regulator when the lead or co-ordinating regulator charges $450 and does most of the work.

40

These are applications for relief that are evidenced by the issue of a receipt for a prospectus.
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We note the following limitations ofMRRS:
•

MRRS does not ensure uniformity in the administration of securities laws across Canada.
Each jurisdiction retains the right to interpret and apply national instruments in its own way
and to apply its own local requirements to whatever issues come before it. In addition, a
regulator can "opt out" ofMRRS when it disagrees with the decision reached by the principal
regulator. The possibility that onc or more regulators could opt out means that MRRS has
created neither a predictable nor a uniform approach to securities regulation.

•

MRRS has not reduced costs to the industry. Staff in the non-principal jurisdictions may
undertake an independent review on multi-jurisdictional filings. Market participants must
still pay the same fees in each jurisdiction as were payable prior to the adoption of mutual
reliance.

•

Securities laws are not uniform across all jurisdictions. Differences exist, for example, with
respect to prospectus offerings, exemptions from the prospectus and registration
requirements, take-over bids, continuous disclosure and enforcement powers. MRRS does
not alleviate the need for market participants to be familiar with, seek advice on, and comply
with the different requirements that exist across the country. There is considerable cost
associated with this exercise.

1.3

The Final Push for a National Securities Regulator

A) WHAT IS THE APPROPRIATE MODEL?
In order for Canadians to have world-class opportunities both to raise capital and to invest their
savings, a dramatic change in the structure of our regulatory regime is required. The ongoing
consolidation and internationalization of markets around the world demands that we be less
focused on provincial and territorial concerns and more focused on national and international
harmonization. We believe that the solution is the establishment of a single securities regulator
with responsibility for the capital markets across Canada, but with regional offices so that

territorial concerns are taken into consideration. There is an urgent need to assign the highest
priority to this issue on the policy agenda of our respective'governments and regulators.
Most of the submissions made to the Committee support the creation of a single Canadian
securities regulator. 41 For example, the Ontario Teachers' Pension Plan, one of Canada's largest

41

See comment letters of Simon Romano, BMO Nesbitt Bums, Canadian Bankers Association, Gowling Lafleur
Henderson LLP, Securities Subcommittee of the Ontario Bar Association, the TSX, Certified General Accountants of
Ontario, Association for Investment Management and Research, Canadian Association of Insurance & Financial
Advisors, Ontario Teachers' Pension Plan, Canadian Investor Relations Institute, PricewaterhouseCoopers LLP,
Investment Counsel Association of Canada, Certified General Accountants Association of Canada,.Royal Bank of

Canada, and the IDA.
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"
institutional investors, endorses a single regulator as a means of establishing and enforcing
appropriate regulatory standards across the country:
We come at the problem of regulatory hannonization in the securities area from a deiliberately
naive perspective, and prefer to put political and constitutional issues aside in articulating our
position. We recognize that, in fact, coming to the "sensible" conclusion for Canada is not
straightforward. A national system of securities regulation is the desirable end result. No matter
how good Ontario gets, if the system is based on hannonization and co-operation, and other
jurisdictions have less good standards and enforcement capabilities, there will be a "race to the
bottom."
Issuers will eam the right to raise money in the capital markets in less rigorous regulatory
environments, get listings in the premium markets, and tarnish the reputation of the entire country.
The provinces need to recognize that Canada is suffering as a destination for business and capital
because they refuse to give up jurisdiction to a first class regulatory regime that is administered
and enforced by a first class regulator. Canada needs to get on one page in securities
administration if it hopes to compete globally.42

Another commenter also supports a single regulator:
With respect to the efficiency of our regulatory model, we believe that much work needs to be
done to reduce ,the duplicative and costly system of provincial regulation that exists in Canada.
While much effort has been expended in making our current system operate more effectively, it is
simply not credible to argue that the involvement of multiple regulators that exists within the CSA .
can achieve the efficiency of a national securities regulator. 43

We also believe that international co-operation and collaboration would be made much easier for
Ontario (and Canada) through a single securities regime. Under our current regulatory regime, it
is not entirely clear who, if anyone, speaks for Canada.
The Committee makes no recommendation about how a single Canadian securities regulator
should be constituted. Previous proposals for a federal regulator could be revived, with efforts
renewed to remove the remaining roadblocks.44 Alternatively, a supra-provincial body to which
the provinces and territories delegate their authority could be established. Other models may
also be proposed as this project moves forward.

B) A LESSON FROM AUSTRALIA
During the Committee's deliberations, we examined with interest the recent experience in
Australia, where securities regulation was rationalized along national lines. From a starting point
prior to 1970 when corporate and securities laws were matters of state and territorial jurisdiction,

42

See comment letter on the Issues List of the Ontario Teachers' Pension Plan.

43

See comment letter on the Issues List of Torys LLP.

44

To date, the provinces have asserted jurisdiction over securities regulation under their power over property and civil
rights in the province. However, over the past few decades securities activity has gradually acquired more of an interprovincial or national character. The Federal Government therefore may have overlapping jurisdiction in securities
regulatory matters under its "trade and commerce power" or under its general power to create legislation for the
"Peace, Order, and Good Government of Canada."
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through a number offailed initiatives designed to harmonize their approach to securities
regulation, the states and territories of Australia ultimately agreed to the enactment of federal
legislation dealing with corporate and securities law which draws on state and territorial powers
as well as federal powers. The result was the creation of the Australian Securities Commission
(now the Australian Securities and Investment Commission) as the national regulator, with full
responsibility for the regulation of companies. The Australian experience is described in
AppendixG.
We found the Australian experience instructive because of the range of alternatives that were
explored before a solution was achieved. The constitutional issues in Australia are similar to
those we face in Canada, as are issues of interjurisdictional co-operation. The Canadian solution
may well be different from the Australian solution. However, we encourage all levels of
government in Canada and securities regulators in every jurisdiction to follow the Australian
lead. 45 We believe that creativity and compromise will result in a system that allows Canadian
issuers and investors to function more effectively in the global marketplace.
C) MOVING FORWARD IN THE MEANTIME
As we move to establish a single Canadian securities regulatory regime, we must also continue to
move forward with our harmonization efforts. This will allow Canadian capital markets to
benefit from the economies of harmonization on an incremental basis and will smooth the path to
a single regulator.

i) Harmonization of Securities Laws
If Canada's 13 provinces and territories could harmonize their securities laws, this would go a
long way to simplifying capital markets regulation in Canada. It is clearly an enormous
endeavour requiring significant resources, time and political will in order to harmonize
legislation in the first instance and then to make amendments to each jurisdiction's legislation in
aco-ordinated and harmonized way on an ongoing basis. The CSA has embarked on a uniform
securities law project, with "a target of developing a uniform securities act and rules by each
jurisdiction of Canada on a fast-tracked basis."" We applaud these efforts and encourage the
CSA to move this important initiative forward on a priority basis. In addition, we encourage the
CSA to use the opportunity which the uniform securities lawproject presents to also consider

45

Several judicial decisions had cast doubt on the constitutionality of Australia's framework for corporate regulation.
See Ian Ramsay, The Unravelling ofAustralia's Federal Corporate Law, (http://cc1sr.1aw.unimelb.edu.aulBulletins/
Bulletin0031.htm) for a full discussion of the relevant cases. In response to these judicial decisions, legislation was
recently introduced in which Australian states referred their constitutional powers with respect to corporate regulation
and the regulation of the securities and futures industries to the Australian Commonwealth. See the Australian
Securities and Investment Commission Act, 2001 (No. 51, 2001), section 11.

"

See CSA's Uniform Securities Legislation Project - Blueprint for Uniform Securities Law for Canada (2003), 26
OSCB.
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updating and simplifying the current regulatory system in Canada. 47 We stress, however, that we
do not view the development of uniform securities law in Canada as a substitute for the ultimate
goal of creating a single securities regulator. In this regard, we believe that even if the CSA is
able to achieve uniformity, it will be difficult, in practice, to maintain. In particular, our current
regulatory structure leaves too many opportunities for individual CSA members to apply and
interpret uniform law differently and undertake new local initiatives subsequent to the adoption
of the uniform law.
We also encourage the Commission to take the lead in promoting harmonization and cooperation within the CSA. We note that one commenter stressed that the Commission should be
particularly sensitive to the issue of harmonization when exercising its rulemaking authority:
We believe the goals of increased harmonization and co-operation should be given greater weight
in the development of rules and policies by the Commission. We recognize that the Commission
must retain the ability to act in the public interest even if the result is to further fragment the
Canadian securities regulatory regime, but we would suggest that this should be the exceptional
case: .. .In the absence of a [single securities] regulator, the Commission should recognize the need
for coherent, hannonized Canadian regulation when exercising its rulemaking authority.
We would propose that when exercising its rulemaking authority the Commission should:
(i)

adopt rules that have the effect of increasing the degree of harmonization and cooperation;

(ii)

make every effort to have the same rule adopted by the other Canadian securities
regulatory authorities (to the extent necessary); and

(iii)

not adopt any rule that has the effect oflessening the degree of harmonization or cooperation, unless such rule is required in the public interest notwithstanding such effect. 48

We agree with the commenter that the foregoing principles are important and should be
addressed by the Commission in the rulemaking process (see also the discussion in Chapter 7 on
rulemaking and cost-benefit analyses). We note, however, that some commenters expressed
concern about placing too much emphasis on harmonization. In particular, some believe that
harmonization may result in a "race to the bottom" in policy development and a "regulatory time
lag" that is not acceptable to address changes in capital markets and tQ provide useful remedies
for the benefit of investors." In this regard, one commenter stated:
We recommend that the focus of the Final Report not distract from the needs to protect the
important and extensive capital markets that operate in Ontario because of an undue emphasis to
attempt to "hannonize" Ontario's regulatory regime on a Pan-Canadian provincial basis.
Ontario's own securities regulatory initiatives historically have attempted to achieve world class

47

For example, the CSA should consider some of the initiatives of the BeSe's Deregulation Project.

48

See comment letter of Ogilvy Renault.

"

See comment letters of Fasken Martineau DuMoulin LLP and the Canadian Bankers Association.
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status based on a principle-based investor protection requirements that create confidence in the
integrity of the capital markets that operate in Ontario.
First and foremost, Ontario's objectives should continue to be to provide regulatory leadership for
the benefit of the securities industry and capital markets in Ontario and for the protection to
investors who trade in Ontario. History has shown that Ontario's leadership in setting capital
market standards has also had a positive effect in Canada and on other provincial regulatory
regimes.50

We are very cognizant of the limitations of harmonization as a means for setting policy agendas.
As noted previously, however, we view harmonization as a means to an end: the creation of a
single securities regulator in Canada.
ii) Delegation and Mutual Recognition

Even if securities laws across the country were harmonized, this would not eliminate the
administrative duplication inherent in having 13 regulators administering and enforcing those
laws. In our view, the most efficient interim solution to deal with this issue is for each of the
jurisdictions to move expeditiously to amend their legislation in two ways. First, securities
regulators should be empowered to delegate authority to a securities regulator in another
Canadian jurisdiction - moving from our current system of voluntary mutual reliance to a system
of true reliance. This would eliminate the need for staff in each jurisdiction to undertake an
independent review of a multi-jurisdictional filing and would eliminate the entitlement of
individual jurisdictions to opt out. Some have called for a "passport system" to be adopted in
Canada whereby regulatory approval by one CSA member would be recognized by all CSA
members. The statutory power to delegate is vital if a passport system is to function effectively.
It must be recognized, however, that the effectiveness of a delegation model will ultimately
depend on the willingness of all CSA jurisdictions to enact similar provisions ceding jurisdiction.
On a practical level, it will also be imperative that each CSA jurisdiction exercise regulatory
restraint and truly rely upon the body to which it has delegated authority.
Second, securities laws across the country should be amended to provide for "mutual
recognition." Mutual recognition is based on the principle that the rules of the jurisdiction having
the closest connection to a transaction or market participant (the "horne jurisdiction") will govern
that transaction or market participant, and other affected jurisdictions (the "host jurisdictions")
will recognize and allow those rules to be applied in place of their own. Mutual recognition
could be particularly helpful in a delegation environment where the laws of each jurisdiction are
not completely uniform. In particular, it would obviate the need for a commission that is
exercising authority that has been delegated by another commission froni having to apply several
different laws to a registration application, a prospectus, or an application for exemptive relief.
The concept of mutual recognition forms the basis of the Canadian-U.S. multi-jurisdictional
disclosure system (MJDS). It also implicitly underlies other rules which provide exemptive

50

See comment letter of Fasken Martineau DuMoulin LLP.

Exhibit C - Affidavit of Robert Christie

7 2Reviewing the Securities Act (Ontario)

41

relief from the need to comply with Canadian law provided the laws of certain foreign
jurisdictions are complied with instead." If compliance with foreign law is viewed as a
satisfactory proxy for compliance with Canadian securities regulatory requirements, we believe
that Canadian regulators should be able to put aside historical differences and regional
preferences to conclude that where requirements in different provinces are similar (albeit not
identical), compliance with the laws of another province will suffice."
We recognize that there may be constitutional and other legal issues that will need to be
addressed in implementing this proposal. For example, consequential amendments to the Act's
immunity provisions may be necessary to extend immunity from liability to other provincial
securities regulators and their employees who act as delegatees. 53 We encourage the CSA to
work on implementing an effective delegation and mutual recognition model and to provide for
delegation and mutual recognition as part of its uniform securities law project.54 We also urge
the provincial governments across Canada to support these important initiatives,

"
"

See proposed National Instrument 71-102 Continuous Disclosure and Other Exemptions Relating to Foreign Issuers.
See for example, Alberta Securities Commission Rule 41-501 Use ofProspectus Complying with Ontario Securities
Commission Requirements, which pennits issuers to satisfy-certain of the prospectus requirements under Alberta
securities law by complying with OSC Rule 41-501 General Prospectus Requirements.

53

The Act, subsection 141 (1).

54

We note that the CSA's Uniform Securities Legislation Project - Blueprint for Uniform Securities Laws for Canada
includes a proposal that securities regulatory authorities should be allowed to delegate all regulatory functions among
themselves, subject to certain restrictions.
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A SINGLE SECURITIES REGULATOR
The Crawford Report Recommendation
Recommendation 1 in the Crawford report reads:
1. We recommend that the provinces, territories
and federal government work towards the
creation of a single securities regulator with
responsibility for the capital markets across
Canada. To this end, we strongly encourage the
Government of Ontario to actively support the
Wise Persons' Committee recently established
by the Federal Finance Minister.

Discussion
The Issue
In his presentation to the Standing Committee, Purdy Crawford stated that the
members of the Five-Year Review Committee still regard the creation ofa single
securities regulator as "the most pressing securities regulation issue in Ontario
and across Canada." In their view, a single regulator "would be the most efficient
and effective regulatory structure for the Canadian securities market."

This view was shared by the Chair of Management Board of Cabinet, the Chair of
the Ontario Securities Commission, and by many organizations and individuals
who made submissions to the Standing Committee.
The main arguments in favour of a single regulator can be summarized as follows:
•

Under the current regulatory structure, public companies that wish to issue
securities or gain access to markets across Canada must understand, monitor
and comply with 13 sets of securities laws and deal with 13 different
regulators. This increases the costs of doing business in Canada.

•

Enforcement and investor protection is inconsistent under the existing multiregulatory system.

•

Canada is the only G-7 country without a single securities regulator. In a
global market place, where capital flows across borders with few restrictions,
foreign investors may choose to invest in countries with lower regulatory
costs.

•

In the absence of a single regulator, Canada lacks a body that can address
securities regulation and policy from a national perspective, and a body that
can represent Canada's interests on the international stage.

In stating its case for a single regulator, the Crawford Report acknowledged. that
there are certain advantages to a multi-regulatory system. Most importantly, it
can be argued that in a country where economic activity varies from region to
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region, provincial control over securities laws allows each jurisdiction to more
effectively address regional needs.

Moving to a Single Securities Regulator
While those who addressed the issue before the Standing Committee were
unanimous in their support for a single securities regulator, there was less
agreement on how this could be achieved.
The submissions we receivcd identified three major reform proposals that are
currently being discussed, two of which involve the creation of a single regulator:

•

The Passport Model: 3 Under this inter-provincial initiative, individuals and
firms could do securities business in all provinces by registering with a
primary regulator and complying with its laws. In addition, companies could
obtain approval to issue shares in all jurisdictions by complying with the
primary regulator's disclosure laws.

•

The Federal Wise Persons' Committee (WPC):4 The WPC recommended that
in the absence of provincial cooperation, the federal government should
exercise its constitutional authority to enact a new Canada Securities Act,
based on the Uniform Securities Law Project. s The Act would be
administered by a single Canadian Securities Commission, consisting of
regional representatives.

•

The Ontario Proposal: 6 The Ontario proposal calls for a new provincialterritorial securities regulator. The main features of the proposal are a single
regulator, a common body of laws, and a single fee structure.

Both Mr. Crawford and Minister Phillips expressed the view that the passport
model is not a sufficient response to the need for a single securities regulator.
Specifically, the passport model would continue a system in which 13 regulators
issue interpretations of 13 securities statutes; would not result in consistent
securities law enforcement across the country; would not establish an identifiable
body that could represent Canada in international discussions; and would not
allow for effective and timely formulation of policy. Moreover, the pursuit of a
passport model could divert attention from what many believe to be the real
solution - moving to a single regulator.

3

Provincial-Territorial Ministers Responsible for Securities, Securities Regulation in Canada.: An

Inter-Provincial Securities Framework (Discussion Paper), June 2003.
4 The Committee to Review the Sttucture of Securities Regulation in Canada (the Wise Persons'
Committee), It's Time, 17 December 2003. The report may be viewed at http://www.wiseaverties.calreports/WPC%20Final.pdf
5 See the Canadian Securities Administrators' Unifonn Securities Legislation Project, Blueprint
for Uniform Securities law for Canada (2003). The consultation draft may be viewed at
http://www.osc.gov.on.calRegulation/USL!usl 20031216 harmonization. pdf.
6 Ontario, Management Board Secretariat, Modernizing Securities Regulation in Canada
(Discussion Draft), 7 June 2004. The paper may be viewed at
http://www.gov.on.ca/MBS/englishimbs/releases/generaVjune2404-report.html.
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Minister Phillips also commented on the Canadian Securities Administrators'
Uniform Securities Law Project (USL), which has the objective of developing
more unifomi securities laws across Canada. He suggested that while the USL is
an important step toward improving the existing system, it does not go far
enough. The project would not result in uniform securities legislation; rather, it
would only result in 13 sets of more uniform laws, but with important differences.
Minister Phillips argued that the Ontario proposal addresses "head on" the
fundamental problem of multiple regulators and multiple sets of securities laws.
In his view, the advantages of the Ontario proposal are:
•

stronger, easier to understand protection for investors;

•

one set of clear, consistent requirements that would be easier for companies
and investors to understand;

•

lower compliance costs for companies;

•

easier for companies to raise capital across the country and for securities firms
to operate in other provinces;

•

faster response to regulatory policy issues;

•

better enforcement of securities laws, resulting in greater confidence in our
markets; and

•

a consistent voice for Canada internationally.

In pursuing this proposal, Minister Phillips indicated that Ontario is willing to
consider a flexible structure that would accommodate those provinces with
concerns about retaining a strong local and regional presence.

Other witnesses expressed a clear preference for the federal government to take
control ofthis issue. The Ontario Teachers' Pension Plan, for example, argued
that securities regulation should be exclusively a federal matter. In this way,
Parliament could enact a consistent, and more stringent, set of securities laws,
enforceable by one level of government. The Toronto Stock Exchange (TSX)
supports a national securities commission, as proposed by the Wise Persons'
Committee. The TSX believes this would send the clearest message to
international markets that Canada is committed to establishing a modern
regulatory system.
~ome witnesses, while supportive of a single regulator, cautioned that the concept
faces significant opposition. It was noted, for example, that British Columbia has
a distinct philosophical approach to securities regulation, and that Quebec has its
civil law tradition. Other provinces have concerns about small business
financing, and some depend on the revenues from regulatory fees. In the words of
one witness, there is also the "palpable scepticism about Ontario's dominating
role."
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In light of these practical difficulties, it was suggested that a possible compromise
for Ontario might be to agree to the passport model, provided the other provinces
commit to a single regulator within a short time.

The Standing Committee's Recommendation
The Standing Committee heard overwhelming support for the principle of a single
securities regulator, and strongly supports the concept. At the same time, we
recognize there are obstacles to achieving this goal. Most significantly, other
provinces do not want to lose the ability to address regional needs. However, we
believe that these obstacles can, and should, be overcome.
Recommendation 2
The Standing Committee recognizes the critical need for a single securities
regulator, and strongly recommends that the Ontario government continue to
work with all stakeholders, including Ministers in other provinces, toward the
development of a single securities regulator. The key elements of the new
regulatory system should be one new regulator, one common body ofsecurities
law and one set offees.

UNIFORM SECURITIES TRANSFER LEGISLATION

The Crawford Report Recommendation
Recommendation 5 of the Crawford Report states:
5. We strongly encourage the Commission and
the CSA [Canadian Securities Administrators]
to continue developing securities transfer
legislation modelled on revised Article 8 of the
Uniform Commercial Code in the U.S. and we
urge govermnents across .Canada to ensure that
such legislation is adopted on a uniform basis as
soon as possible.

Discussion
Several witnesses appearing before the Standing Committee, including Purdy
Crawford and the Canadian Depository for Securities, emphasized the need for a
nationally harmonized law to oversee the holding, transferring and pledging of
securities and interests in securities. Although technically speaking a matter of
commercial law, the Crawford Report identified it as an issue of "fundamental
importance [to] efficient and safe capital markets."
The Standing Committee heard that technological change has led to an increasing
reliance on intermediaries to hold and deal with securities. Yet, the laws in
Ontario governing the holding and transfer of securities still reflect the paperbased system of certificate holdings.
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Ontario reiterates call for a common securities
regulator for Canada

Search MGS News
By Keyword (5):

Seeks To Work With Other Provinces To End Patchwork
System Of 13 Separate Regulators
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CALGARY - While Ontario remains committed to working
together with other provinces and territories on securities
regulatory reform, the government announced today that it will
not sign the proposed inter-provincial Memorandum of
Understanding (MOU) to implement a "passport" approach.
"We are committed to continue working with all provinces and
territories to deliver the real, positive change that will foster a
stronger investment climate all across Canada," said Chair of the
Management Board of Cabinet Gerry Phillips.

The proposed MOU provides for a passport model for securities
regulatory reform to co-ordinate the work and decision-making of
13 regulators. Companies could register to sell securities in one
province or territory and all other province$ and territories would
recognize their credentials. But each province and territory would
still have its own regulator, enact its own laws and levy its own
fees.
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"The proposed MOU will not significantly improve investor
protection or enforcement measures, nor will it reduce the
confusion resulting from 13 different sets of rules," he said.
Ontario supports replacing the current patchwork system of 13
regulators - one for each province and territory - with a common
securities regulator. Ontario's deciSion not to sign reflects the
belief that this MOU does not include a roadmap to a common
regulator.
In June of 2004, Ontario released "Modernizing Securities
Regulation in Canada", a proposal which would allow a "passport"
to be put in place as part of a clear transition to a common
regulator within a set timeframe. Ontario proposes a common
regulatory regime, with:
• A common regulatory body for all provinces and territories
• A common body of securities law
• One fee structure.
"The proposed MOU alone is not enough," Phillips said. "We have
to do better for the Ontario economy - for the Canadian
economy. A common securities regulator will help us improve
prosperity for people."
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TAX CHANGES YOU SHOULD
KNOW ABOUT
FAIRNESS FOR
ALL CANADIANS:

OntariO has conSistently been calling for a common securities
regulator as an important move to improve the competitive
position of Canada's capital markets and strengthen the
foundation for~economic growth in Ontario and across Canada.
In a speech to the Calgary Chamber of Commerce in February,
Ontario Premier Dalton McGuinty called a common regulator " ... a
simple idea that I believe will improve the investment climate in
both of our provinces and right across Canada, building on the
conSiderable economic strength that we already possess."
McGuinty added, "The time has come for the creation of a single
securities regulator."
In Ontario's 2003 Fall Economic Statement, the Ontario
government committed to actively pursue the creation of a
common securities regulator "to enhance financial market
efficiency/to cut costs for investors and companies, and to attract
international investment."
Ontario's Five Year Review Committee, led by Purdy Crawford
with a mandate to review the Ontario Securities Act, strongly
endorses this approach. Its final report states that: "We add our
voice to countless others raised in support of the urgent need for
a single Canadian securities regulator. This is the most pressing
securities regulation issue in Ontario and across Canada."
Provtncial and territorial governments issued a June 2003
discussion paper, "Securities Regulation in Canada: An Interprovincial Securities Framework", which explained that while
Ontario supported consulting on passport system, if
implemented it would represent an incremental improvement
only, and would not go far enough to address the concerns of
national and international issuers and registrants. The paper went
on to say that "".Ontario feels that an alternative approach of a
single provincial-territorial regulator with law that is uniform or
very closely harmonized in almost all respects and which includes
a well-defined mechanism for amendment or use of local rules
would make capital markets more attractive to both domestic and
foreign participants as well as providing for consistent high
standards of investor protection across Canada."

a

Many of the other provinces and territories are meeting in
Calgary to sign a Memorandum of Understanding implementing
the "passport" model.
Ontario has made it clear to the provinces and territories that it
will not be in a position to conSider adopting the proposed
passport MOU before receiving the report of the Standing
Committee on Finance and Economic Affairs (SCFEA) on its
response to Ontario's Five-Year Review Committee, which
includes a strong call for a common regulator. ,SCFEA's report is
due by October 18. Ontario has also conveyed that it continues to
have serious misgivings with a passport approach that does not
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1fribYude a road map to achieve a common securities regulator, a
common body of securities laws and a single fee structure within
a set timeframe.
Ontario proposes that the provinces and territories work together"
to create, within a set time frame, a common regulatory regime
with:
• A common regulatory body for all provinces and territories
• A common body of securities law
• One fee structure.
Ontario has suggested previously that a common regulator CQuid
be set up to take into consideration the special needs of Quebec/
which operates under the civil law as opposed to the common law
of other provinces. Ontario recognizes the importance of ensuring
a strong. local regulatory presence and is prepared to be flexible
in addressing this and all design details.
The Proposed Passport M,OU:

demonstrates how the
purpose of early
provincial maps
changed from tools for
settlement and
exploitation of
resources to tools for
understanding the
evolving cultural and
physical landscape of
Ontario.

Click this link to view
the photos of the

event.

FAQ

The proposed MOU provides for a passport model for securities
regulatory reform to co-ordinate the work and decision-makIng of
regulators. Companies could register to sell securities in one
province or territory and all other provinces and territories would
recognize their credentials. But each province and territory would
still have its own regul'ator, enact its own laws and levy its own
fees.
This proposed MOU will not significantly improve investor
protection or enforcement measures, nor will it reduce confusion
resulting from 13 different sets of rules. Many stakeholders
believe the passport model does not represent a meaningful step
forward, and that it may in fact delay the move to a common
regulator by diverting resources and slowing momentum.
Apart from the absence of a road map to get to a common
securities regulator within a set timeframe, there are other
drawbacks to the proposed passport MOU that Ontario feels will
need to be addressed:
• It perpetuates a fragmented Canadian regulatory system

• Stakeholders do not view the passport as a meaningful
step forward - it does not address the major issues with
the current framework and it may even become a step

back
• There is no improvement in the ability to respond to
emerging market issues
• There is no significant improvement to investor protection
(e.g. no improvement in enforcement)
• The high cost of maintaining 13 separate regulators
continues.
•

13 regulators would continue charging 13 fees even though
a 'primary' regulator does most of the work under the
passport

• It is less seamless than a common regulator - market
participants still need to worry about different laws tn
different jurisdictions

The Canadian Securities Administrators have made significant
progress on all the harmonization initiatives that are induded in
the passport and the OSC has played a leadership role in many of
them. These initiatives were in process before the passport and
they can proceed whether or not the passport MOU is
implemented. Ontario remains committed to this process.
The Ontario government remains committed to working with other
provinces on initiatives that support a more common approach to
securities regulation, and will continue to playa leadership role in
cooperation with other governments, as will the OSC with other
regulators.
Vibrant capital markets help lay the foundation for strong
economic growth, which benefits ,all provinces and territories. A
common regulator would make Canadian capital markets more
competitive and more efficient. Canada is the only developed
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nation that has no national regulatory regime supporting capital
markets and protecting investors.
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OSC Notice 11-904
Request for Comment regarding
the Proposed Passport System

Members of the Canadian Securities Administrators (passport members), other than the
Ontario Securities Commission (OSC or we), have published a proposal for
implementing the next phase of the passport system for securities regulation.
The passport members are proposing National Instrument 11-102 Passport System, a rule
that could be adopted by all securities regulators in Canada. Although the proposed rule
is characterized as a national instrument, the OSC will not be adopting the rule.
The OSC believes that securities regulatory reform should
• strengthen Canada's capital markets and improve our competitive position by
eliminating fees, costs and duplication arising from 13 provincial and territorial
securities regulators,
• promote consistency in regulatory decision making to ensure fairness and a level
playing field for all market participants, and
• lead to better and more effective enforcement across Canada resulting in greater
investor protection.
The passport proposal does not sufficiently address these objectives. Although the
proposal may add incremental administrative improvements and efficiencies to our
current regulatory processes, it does not resolve the need to modernize Canada's
securities regulatory structure.
Ontario is not a party to the Memorandum of Understanding to implement a passport
system that has been entered into by other provinces and territories. The Ontario
Government has indicated that it is not prepared to participate in the passport system
without a roadmap, with reasonable time lines, to get to a common securities regulator.
The passport proposal is based on rule-making powers that the passport members have or
expect to receive through statutory amendments. These statutory amendments have not
been enactec,i in Ontario and we understand that there are no plans to introduce them.
The OSC supports a common securities regulator that would interpret, apply and enforce
securities laws consistently for all market participants in Canada. Under the passport
proposal, rather than all market participants dealing with the same regulator, each market
participant would deal with one of 13 securities regulators. For the most part, they would
also continue to pay fees to all securities regulators. Each of the 13 regulators would
apply the law and make regulatory decisions that have legal effect in other passport
jurisdictions. In addition, the passport members would do so without the current safeguards that promote consistency in regulatory decision making within the CSA.
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OSC supports Harmonization
Requirements

a~d

Consistent Application of Regulatory

Current mutual reliance policies among CSA members provide a seamless regulatory
process for public companies - enabling public companies to deal with their principal
regulator in filings involving mUltiple jurisdictions. Under current mutual reliance
policies, a non-principal regulator has the ability to "opt out" of a decision made by the
principal regulator. This feature imposes a procedural discipline on CSA members and,
in practice, promotes consistency in regulatory decision making across jurisdictions.
Consistency in decision making promotes fairness and a level playing field for all market
participants.
The passport proposal would remove this procedural discipline. The OSC is concerned
that eliminating this safeguard may .undermine consistency in decision making within the
CSA. As reforin proposals are considered, it is important to ensure that the current level
of consistency in decision making among CSA members is not compromised. We are
encouraged that the passport members have signaled their intent to develop and put in
place administrative practices and procedures to enable regulators to interpret and apply
harmonized securities requirements in a uniform way.
Weare also pleased that the passport proposal is based on harmonized laws. The OSC
will continue to work with other members of the CSA to streamline, simplify and
. harmonize regulatory requirements and to provide significant resources for initiatives
such as registration reform, harmonization of prospectus requirements and modernization
of take-over bid requirements.
OSC supports Reform through the National Registration System

In 2005, the CSA implemented the National Registration System (NRS) which allows an
individual or firm to apply for registration in multiple jurisdictions and deal with only one
regulator under principles of mutual reliance. NRS exempts an applicant from some of
the registration requirements of each non-principal jurisdiction if it meets the
corresponding requirements of its principal regulator. Currently, NRS can be used by
registrants in some, but not all, of the registration categories. Implementation across
Canada of the CSA's proposed registration reform and modernization initiative (proposed
National Instrument 31-103 Registration Requirements), currently out for public
comment, would significantly increase the scope and usefulness ofNRS. It would
expand the operational efficiency of the registration process through application to more
categories of registration and.by harmonizing the substantive requirements.
The passport members are proposing to replace NRS with an alternative system under the
passport proposal. As the passport members further consider the implementation of
passport in the registration area, we encourage them to consider expanding and
streamlining the current NRS process as the preferred mechanism for registration in
multiple jurisdictions.
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OSC supports a Seamless Regulatory Regime for Market Participants

The OSC anticipates that the passport proposal, if implemented, would be accompanied
by effective "interfaces" between Ontario and the passport members. The viability and
competitiveness of our Canadian capital markets require a seamless regulatory regime
and level playing field for market participants. Reforms to Canada's securities regulatory
system, including any implementation ofthe passport proposal, should be implemented in
a way that continues to provide an orderly and as seamless as possible regulatory system
for the benefit of all market participants.
The OSC has participated in discussions of the passport proposal. We will continue to
participate in those discussions so that we will be able to develop, in cooperation with the
passport members, effective interfaces between Ontario and the passport members to
deliver regulatory efficiencies for all market participants. For the most part, we
anticipate that these interfaces would involve administrative policies and procedures to
facilitate cooperation among securities regulators to enable public companies and
registrants to continue to deal with one regulator in accessing capital markets in multiple
jurisdictions.
REQUEST FOR COMMENT

The OSC welcomes your comments on the passport proposal put forward by the passport
members. See the Notice and Request for Comment published by the other members of
the CSA for detailed information on the proposal.
The OSC also welcomes your suggestions for the structure of an appropriate interface
mechanism between securities regulatory authorities in those jurisdictions that adopt
National Instrument 11-102 and those that do not.
Please submit your comments in writing on or before May 28, 2007. If you are not
sending your comments by email, a diskette or CD containing your submission (in
Windows format, Word) should also be forwarded.
Addressing your submission to:
John Stevenson
Secretary to the Commission
Ontario Securities Commission
20 Queen Street West, Suite 1903, Box 55
Toronto, ON M5H 3S8
Fax: 416 593-2318
Email: jstevenson@osc.gov.on.ca
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We cannot keep submissions confidential because securities legislation.in Ontario
requires that a summary of the written comments received during the comment period be
published.
QUESTIONS

Please refer your questions to:
Michael Balter
Senior Legal Counsel
General Counsel's Office
Ontario Securities Commission
416 593-3739
mbalter@osc.gov.on.ca
Jean-Paul Bureaud
Senior Advisor
Office of Domestic and International Affairs
Ontario Securities Commission
416593-8131
jbureaud@osc.gov.on.ca
The text for the National Instrument 11-102 Passport System and related materials can be
found on the websites of the other CSA members.
March 28, 2007
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Chapter 6

Request for Comments

6.1.1

Proposed Multilateral Instrument 11-101 Principal Regulator System
OSC NOTICE AND REQUEST FOR COMMENT
PROPOSED MULTILATERAL INSTRUMENT 11-101 PRINCIPAL REGULATOR SYSTEM,
FORM 11-101Fl PRINCIPAL REGULATOR NOTICE UNDER NATIONAL INSTRUMENT 11-101, AND
COMPANION POLICY 11-101 CP PRINCIPAL REGULA TOR SYSTEM
PROPOSED AMENDMENTS TO NATIONAL POLICY 43-201 MUTUAL RELIANCE REVIEW SYSTEM FOR
PROSPECTUSES AND ANNUAL INFORMATION FORMS, PROPOSED NATIONAL POLICY 31-201 NATIONAL
REGISTRATION SYSTEM, AND

PROPOSED AMENDMENTS TO NATIONAL INSTRUMENT 51-101 STANDARDS OF DISCLOSURE FOR OIL AND GAS
ACTIVITIES, AND MULTILATERAL INSTRUMENT 81-104 COMMODITY POOLS
Certain members of Canadian Securities Administrators (CSA) are publishing for comment the following draft documents to
implement a "single window of access" for market participants contemplated by the September 30, 2004 Memorandum of
Understanding Regarding Securities Regulation (MOU) signed by the Ministers in certain provinces and territories that have
responsibility for se~urities regulation:
•
•
•

Multilateral Instrument 11-101 Principal Regulator System;
Form 11-101 F1 Notice of Principal Regulator under Multilateral Instrument 11-101; and
Companion Policy 11-H)1 CP Principal Regulator System;

(collectively, the Proposed Instrument).
The Ontario Securities Commission ("we" or the "Commission") is not publishing the Proposed Instrument for several reasons.

1.

Undermines Harmonization by Endorsing Different Regulatory Standards

Although the Government of Ontario is not a Signatory to the MOU, the Commission participated in the process to develop the
Proposed Instrument with the understanding that it would apply in areas that are highly harmonized and would ensure
consistency in regulatory standards for all market participants across Canada. We are concerned that the Proposed Instrument
falls short of this objective. In particular, the Proposed Instrument permits issuers to follow different regulatory standards in our
capital markets on the basis of where their head office is located. For example, the Proposed Instrument would permit a public
company based in British Columbia that is a reporting issuer in another CSA jurisdiction to comply with different audit committee
requirements. If this public company was listed on the TSX, the result would be that its audit committee members would be held
to a different standard than directors of other TSX-listed companies simply because the issuer's head office is located in British
Columbia. This raises investor protection concerns and will create confusion for investors in the market place. Furthermore, it is
inconsistent with the goal of moving towards greater harmonization and convergence in regulatory standards in Canada.
Differences in regulatory standards'create inefficiency and competitive disadvantages for market,participants.

2.

Raises Enforcement and Investor Protection Concerns

The Proposed Instrument introduces a number of enforcement-related concerns that, in our view, outweigh the marginal benefits
that may ge derived from the proposed exemptions. These exemptions are based on the expectation that the issuer will comply
with virtually identical requirements in the jurisdiction of its principal regulator, and will file, deliver or disseminate the same
disclosure in both the principal regulator's and the non-principal regulator's jurisdiction. In a situation where a filing, for example,
fails to comply with substantive disclosure requirements, it is unclear what authority the Commision as a non-principal regulator
will have to intervene to protect Ontario investors and capital markets under the Proposed Instrument. Given that in some cases
the substantial harm arising from a breach can occur outside the principal jurisdiction, in our view it is imperative that a nonprincipal regulator's ability to take appropriate action be clearly preserved under the Proposed Instrument.
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3.

Insufficient Rule-Making Authority

We also have concerns regarding the Commission's authority to adopt some of the exempting provisions in the Proposed
Instrument. We have obtained independent legal advice indicating that, in Ontario, certain exemptions in the Proposed
Instrument exceed our rule-making authority. As a result of differences in each jurisdiction's rule-making authority, however,
other jurisdictions do not have similar issues with adopting the Proposed Instrument.
4.

Unable to Sub-Delegate Decision-Making Power to a.nother Commission

The Proposed Instrument uses exemptions to permit a market participant to access the capital markets in each jurisdiction by, in
effect, complying with the laws of the jurisdiction of its principal regulator, as modified by any exemptive relief granted solely by
the principal regulator. The exemption approach was adopted as a result of the lack of authority for most CSA jurisdictions to
statutorily delegate powers and duties to one another. The independent legal advice we obtained indicates that. in Ontario,
these exemptions may constitute an abdication of the Commission's responsibility to regulate continuous disclosure and
prospectus requirements contained in the Securities Act (Ontario).
Interaction between MRRS and NRS Policies and the Proposed Instrument
The (Proposed Instrument uses the same test as the existing mutual reliance review systems (MRRS) for determining the
principal regulator. For an issuer (or an investment fund manager), the principal regulator is based on the location of its head
office or a most significant connection test. For a firm registrant, the principal regulator is based on the location of its head office
and for an individual registrant, based on the location of the individual's working office.
1.

How wiJ/ the Proposed Instrument affect issuers and registrants with

a head office in

Ontario?

The Proposed Instrument will have no impact on the status quo., The Commission will continue to act as the principal regulator
for all Ontario-based issuers or registrants through the MRRS and the mutual reliance process under NRS. Any reporting issuer
or registrant that has Ontario as its principal regulator will continue to file discretionary relief applications, prospectuses or
registration materials, as the case may be, under the existing MRRS or NRS policies with the Commission, as well as with any
other applicable non-principal regulator.

2.

' How will the Proposed Instrument impact foreign issuers?

Foreign issuers for which the Commission acts as the principal regulator under MRRS could choose to rely on the exemptions in
the Proposed Instrument. If so, they would only have to file applications and pay application fees in Ontario and in one other
jurisdiction (that is, the principal regulator under the Proposed Instrument) when requesting discretionary relief from continuous
disclosure requirements and certain prospectus-related disclosure requirements.
The other jurisdiction would be the
Uparticipating principal jurisdiction" (as defined in the Proposed Instrument) with which the issuer has the next most significant
connection. As a result of the exemptions in Parts 3 and 4 of the Proposed Instrument, any relief granted by that regulator will
automatically apply in all other non-principal regulator jurisdictions. The Commission would still act as the principal regulator
under MRRS with respect to the application. The other regulator would be the only non-principal regulator for the MRRS filing.
3.

What about issuers and registrants based outside Ontario?

Issuers and registrants that have a principal regulator other than the Commission will continue to have to comply with Ontario
securities law to the extent they participate in Ontario's capital markets, and will continue, when necessary, to file any relief
applications, prospectuses or registration materials, as the case may be, with the Commission as a non-principal regulator under
existing MRRS or NRS policies.
4.

How will those issuers based in Prince Edward Island, Newfoundland and Labrador, Yukon, Northwest Territories and
Nunavut (the "Jurisdictions') and for which Ontario acts as the principal regulator in connection with prospectus filings
be affected?

Issuers based in the Jurisdictions will continue to rely on the Commission as their principal regulator for MRRS purposes. In
addition, the prospectus-related exemptions in the Proposed Instrument will also be available to these issuers. Any prospectusrelated disclosure relief granted by the Commission and anyone of these Jurisdictions will automatically apply in all other nonprincipal regulator jurisdictions as a result of the exemption in Part 4 of the Proposed Instrument.
Issuers for whom the Commission acts as a principal regulator are treated differently under the Proposed Instrument on the
basis of whether or not they have a head office located in Ontario. Issuers that have a head office in Ontario will have to file
applications for discretionary relief and pay application fees in each jurisdiction where reHef is required. However, foreign based
issuers or those issuers in one of the Jurisdictions (in the case of prospectus-related relief) will have to file applications and pay
fees in only two jurisdictions - Ontario and the regulator in the participating principal jurisdiction with which it has the next most
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significant connection. The CSA jurisdictions publishing the Proposed Instrument for comment believe this distinction is
warranted for reasons of reciprocity. That is, to the extent that the Commission does not participate in the Proposed Instrument,
Ontario-based issuers should not be entitled to rely on exemptions in the Proposed Instrument.
Do you agree that Ontario-based issuers should be treated differently than foreign-based issuers in this regard?
CSA Initiatives to Streamline Existing Regulatory System

Although we are not publishing the Proposed Instrument, we support the work of the CSA to introduce greater efficiencies in the
Canadian regulatory system for market participants, We also support, in principle, the mobility registration exemption
contemplated by the Proposed Instrument. This exemption will permit registrants to continue to work with their existing clients
who relocate to another jurisdiction. Depending upon comments received, we may consider adopting a registration exemption in
Ontario for situations where a client of a person or company that is registered in another GSA jurisdiction moves to Ontario. If

we were to proceed with such an exemption, section 5.1 of the Proposed Instrument (which provides that the exemption does
not apply to a registered firm with a head office located in Ontario or to registered individual with a working office in Ontario)
would have to be repealed.

In addition, we continue to support initiatives that will further streamline our current administrative and review processes, as well
as lead to greater harmonization in our regulatory requirements. Accordingly, we are proposing to amend, along with the rest of
the CSA, the following policies and instruments:
•
•
" •
•

National Policy 43-201 Mutual Reliance Review System for Prospectuses and Annual Information Forms (the
Prospectus MRRS);
National Policy 31-201 National Registration System (the NRS Policy);
National Instrument 51-101 Standards of Disclosure for Oil and Gas Activities (NI 51-101); and
Multilateral Instrument 81-104 Commodity Pools (MI81-104).

Proposed Amendments to the Prospectus MRRS

To facilitate the review and clearance of prospectus filings, we propose to streamline the Prospectus MRRS by reducing the
time it takes to review a prospectus by ensuring the non-principal regulators do their review at the same time (instead of after)
the principal regulator does its' review. We estimate this would shorten the prospectus review process for long form
prospectuses by five business days and for short form prospectuses by one to two business days. This would reduce the review
period from 15 to 10 business days for long form prospectuses and from five to three business days for short form prospectuses.
The result should be quicker access to the capital markets for market participants.
In addition, the CSA are considering extending the list of jurisdictions that can act as principal regulator. New Brunswick does
not currently act as principal regulator under the Prospectus MRRS but is included as a prinCipal regulator in the proposed
amendments to the Prospectus MRRS.
We also propose making other changes to virtually eliminate the need for issuers to deal with non-principal regulators on any
comments. One of these changes would require the principal regulator to forward potential opt-out issues raised by a nonprincipal regulator to the filer and attempt to resolve those issues with the non-principal regulator and the filer (i.e., the filer would
no longer be required to deal directly with a non-principal regulator). Another would require the principal regulator to attempt to
resolve differences of opinion on proposed dispositions of novel and substantive pre-filings directly with the non-principal
regulator that disagrees with the proposed disposition, rather than requiring the filer to resolve the issue directly with that nonprinCipal regulator.
To implement these changes, we propose amendments to the Prospectus MRRS and changing our administrative practices. A
blacklined version of the Prospectus MRRS is attached showing those amendments. We made the amendments to the version
of Prospectus MRRS published for comment on January 7, 2005 in connection with the CSA proposal to repeal and replace
National Instrument 44-1 01 Short Form Prospectus Distributions.

We would also make adjustments to current administrative practices to ensure that non-principal regulators have an opportunity
to provide input on prospectuses for novel investment products or offerings without, to the extent pOSSible, jeopardizing the
compressed time periods.
Proposed Amendments to the NRS Policy
The CSA implemented National Instrument 31-101 National Registration System (the NRS Rule) and the NRS Policy on April-4,
2005, The NRS Rule exempts an applicant from the "fit and proper" registration requirements of each non-principal jurisdiction if
it meets the fit and proper requirements of its principal regulator. The NRS Policy sets out the MRRS process for registration.
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I'll To facilitate the review and clearance of registration applications, we p.ropose to change the NRS Policy by reducing the opt-in
" 2'eriod in the NRS Policy from five business days to two business days. The CSA will monitor the new registration system to
determine whether this amendment is feasible and, if so, will adopt the proposed amendment..
.
We note that currently, under the NRS Rule, a firm's principal regulator is determined by using a "most significant connection"
test, with head office as an indicator. The CSA also plan to amend, at a later date, the definition of "principal regulator" in the
NRS Rule such that a firm's principal regulator is determined by the location of its head office. In the meantime, the CSA will
monitor the situation to ensure that the difference in the test does not result in a firm having a different principal regulator under
the NRS Rule and the Proposed Instrument.
Proposed Amendments to N151-101
Together with the other CSA, we support the amendments to NI 51-101 to eliminate the carve-outs for British Columbia in
section 2.1.3 (which provides that the requirement to file a report of management and directors does not apply in British
Columbia) and section 3.6 (which provides that certain provisions dealing with responsibilities of boards of directors do not apply
in British Columbia) of NI 51-101. These amendments would only be made if the British Columbia Securities Commission
adopted the Proposed Instrument following the public comment process.

Proposed Amendments to M181-104
We support the amendment to MI 81-104 to eliminate the carve-out for British Columbia in section 8.6 (which provides that
certain provisions respecting continuous disclosure and financial statements do not apply in British Columbia). This amendment
would only be made if the British Columbia Securities Commission adopted the Proposed Instrument following the public
comment process.
REQUEST FOR COMMENT
We request your comments on the proposed amendments to National Policy 43-201 Mutual Reliance Review System for
Prospectuses and Annual Information Forms and National Policy 31-201 National Registration System.
We also invite comments on the Commission's position not to participate in the Proposed Instrument on the basis that it permits
differences in regulatory standards to be exported among CSA jurisdictions.
See the CSA Request for Comment on Proposed Multilateral Instrument 11-101 Principal Regulator System for more detailed
information on the Proposed Instrument.
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Please submit your comments in writing on or before July 27, 2005. If you are not sending your comments by e-mail.adiskette
or CD containing your submission (in Windows format, Word) should also be forwarded.

Address your submission to:
John Stevenson
Secretary to the Commission
Ontario Securities Commission
20 Queen Street West, Suite 1903, Box 55
Toronto, ON M5H 3S8
Fax: (416) 593-2318
e-mail: jstevenson@osc.gov.on.ca

We cannot keep submissions confidential because securities legislation in certain provinces requires that a summary of the
written comments received during the comment period be published.
QUESTIONS

Please refer your questions to:
Jean-Paul Bureaud
Senior Legal Counsel
General Counsel's Office
Ontario Securities Commission
(416) 593-8131
jbureaud@osc.gov.on.ca
The text for Proposed Multilateral Instrument 11-101 Principal Regulator System and related materials can be found on the
following CSA member websites:

www.albertasecurities.com
www.bcsc.bc.ca
www.lautorite.qc.ca
The text of the Proposed Amendments to National Policy 43-201 Mutual Reliance Review System for Prospectuses and Annual
Information Forms; National Policy 31-201 National Registration System; National Instrument 51-101 Standards of Disclosure
for Oil and Gas Activities; and Multilateral Instrument 81-104 Commodify Pools follow.
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AMENDMENT TO
NATIONAL POLICY 31·201 NATIONAL REGISTRATION SYSTEM

PART 1 AMENDMENT TO NATIONAL POLICY 31·201
1.1

Amendment - National Policy 31·201 National Registration System is amended in subsection 6.3(1) by striking the
phrase "five business days" and replacing it with "two business days".

PART 2 EFFECTIVE DATE
2.1

Effective Date - This amendment is effective •.
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OVERVIEW AND APPLICATION
1,1
Scope
1,2
Objective
1,3
Application of Local Requirements
DEFINITIONS AND INTERPRETATION
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6.2
Opting Back In
MRRS DECISION DOCUMENT
7,1
EffectofMRRS Decision Document
7.2
Conditions to Issuance of Preliminary MRRS Decision Document
7,3
Form of Preliminary MRRS Decision Document - The preliminary MRRS decision document for a preliminary
prospectus will contain the following legend:
7.4
Conditions to Issuance of Final MRRS Decision Document for Long Form Prospectus and Renewal Shelf
prospectus
7,5
Conditions to Issuance of Final MRRS Decision Document for Short Form Prospectus
Form of Final MRRS Decision Document
7,6
7.7
Local Decision Document
7,8
Holidays
7,9
Material Issues Raised Late
7,10
Refusal by Principal Regulator to Issue a Receipt
7,11
Right to be Heard Following a Refusal
APPLICATIONS
'
8,1
Applications
PRE-FILINGS AND WAIVER APPLICATIONS
9,1
General
g.2
Procedure for Routine Pre-Filings and Waiver Applications
9,3
Procedure for Novel and Substantive Pre-Filings and Waiver Applications
9,4
Filing of Related Materials
Effect of Related MRRS Decision Document
9,5

Part 2

Part 3

Part 4

Part 5

Part 6

Part 7

Part 8
Part 9

May 27,2005

(2005) 28 oseB 4755

Exhibit F - Affidavit of Robert Christie
Request for Comments

Part 10 AMENDMENTS
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NATIONAL POLICY 43· 201
MUTUAL RELIANCE REVIEW SYSTEM FOR PROSPECTUSEs!

PART 1 OVERVIEW AND APPLICATION
1.1

Scope - This Policy describes the practical application of mutual reliance concepts set out in the MRRS MOU relating

to the filing and review of prospectuses, including fm:iWaI.jnyestment fund and shelf prospectuses, amendments to
prospectuses and related materials.
1.2

Objec1ive - Under the MRRS, a designated securities regulatory authority or regulator, as applicable, acts as the
principal regulator for all materials relating to a filer. This will enable participating prinCipal regulators to develop
greater familiarity with their respective filers, which will enhance the efficiency and quality of their review of materials
filed under the MRRS.

1.3

Application of Local Requirements - Although the filer will generally deal only with its principal regulator In
connection with materials filed under the MRRS, the local securities legislation and local securities directions in each
jurisdiction in which the materials are filed are applicable to the materials-:- except to the extent that MI 11-101 provides
relief from those local remJjrements

PART 2 DEFINITIONS AND INTERPRETATION
2.1

Definitions - In this Policy,

"amendment" means an amendment to a preliminary prospectus or prospectus;
"application" means a request for discretionary relief from or approval under securities legislation or securities directions, but
does not include a waiver application or pre-filing;
"applications policy" means National Policy 12-201, Mutual Reliance Review System for Exemptive Relief Applications;
"CSA committee" means the Mutual Reliance Review System Committee of the Canadian Securities Administrators;
"local securities directions" means, for the local jurisdiction, the instruments listed in Appendix A of National Instrument 14-101,
Definitions opposite the name of the local jurisdiction;
"local securities legislation" means, for the local jurisdiction, the statute and other instruments listed in Appendix B of National
Instrument 14-101, Definitions opposite the name of the local jurisdiction;
"local securities regulatory authority" means, for the local jurisdiction, the securities commission or similar regulatory authority
listed in Appendix C of National Instrument 14-101 Definitions opposite the name of the local jurisdiction;
"long form prospectus" includes a simplified prospectus and annual information form for a mutual fund;
"materials" means the documents and fees referred to in Appendix "A" to this Policy, as amended from time to time, for each
category of filing;
"MRRS MOU" means the Memorandum of Understanding relating to the Mutual Reliance Review System signed as of October
14,1999;
. "MI 11-101" means Multilateral Instrument 11-101 principal Reglllator System-

"NI44-101" means National Instrument 44-101, Short Form Prospectus Distributions;
"NI81-101" means National Instrument 81-101, Mutual Fund Prospectus Disclosure;
"OSC 41-501" means Ontario Securities Commission Rule 41-501, General Prospectus Requirements;

1 This document has been blackljned to Show changes from the version of NP 43:201 pnblished for comment !aOllary 7 2005 in connection
with proposed changes to National Instnlment 44-1 01 Short Form Prospectus Distrib/Jtions
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"pre-filing" means a consultation with one or more of the securities regulatory authorities regarding the interpretation or
application of securities legislation or sercurities directions to a particular transaction or proposed transaction that is the subject
of, or is referred to in, materials, jf the consultation is initiated before the filing of those materials;
"preliminary prospectus amendment" means an amendment to a preliminary prospectus;

"preliminary prospectus amendment MRRS decision document" means a MRRS decision document issued for.a preliminary
prospectus amendment;\)
"prospectus amendment" means an amendment to a prospectus;
"prospectus amendment MRRS decision document" means a MRRS decision document issued for a prospectus amendment;
"0-28" means Policy Statement No. 0-28, General Prospectus Requirements of the Autorite des marches financiers;
"renewal shelf prosjDectus" means a short form prospectus that is prepared and filed in accordance with the shelf prospectus
system to replace a short form prospectus previously filed by the issuer under the shelf prospectus system for which a final
receipt or final MRRS decision document was issued;
"requested regulator" means a participating principal regulator, other than the principal regulator determined in' accordance with
section 3.2, which a filer requests under subsection 3.4 to act as its principal regulator;
"seasoned prospectus" means a pro forma or preliminary prospectus of an issuer, if it is filed within two years of the date that a
final MRRS decision document, or receipt, was issued to the issuer for a prospectus;
h

"securities directions means the instruments listed in Appendix A of National Instrument 14-101, Definitions;
"securities legislation" means the statutes and other instruments listed in Appendix B of National Instrument 14-101, Definitions;
"securities regulatory authorities" means the securities commissions and similar regulatory authorities listed in Appendix C of
National Instrument 14-101, Definitions;
"SEDAR" has the meaning ascribed to that term in National Instrument 13-101 System for Electronic Document Analysis and
Retrieval;
"shelf prospectus system" means the system for the distribution of securities using a shelf prospectus as contemplated in
National Instrument 44-1 02, Shelf Distributions;
"short form prospectus system" means the system for the distribution of securities as contemplated in NI44-101; and
"waiver application" means a request for discretionary relief from securities legislation or securities directions, if the relief, if
granted, would be evidenced by the issuance of a MRRS decision document under this Policy.
2.2

Interpretation - Unless otherwise defined herein, tenns used in this Policy that are defined or interpreted in the MRRS
MOU should be read in accordance with the MRRS MOU.
PART 3 PRINCIPAL REGULATOR

3.1

3.2

Participating Principal Regulators - As of the date of this Policy, the securities regulatory authorities of British
Columbia, Alberta, Saskatchewan, Manitoba, Ontario, Quebec New Brunswick and Nova Scotia have agreed to act as
principal regulator for materials filed under this Policy.
Determination of Principal Regulator
(1)

May 27, 2005

It is the responsibility of the filer to determine its principal regulator. Unless changed or redesignated under
section 3.3, 3.4 or 3.5, the principal regulator for a filer is determined in accordance with the following criteria:

(a)

For filers, other than ~inyestment funds, whose head office is in a jurisdiction in which a
participating principal regulator is located, the principal regulator is the local securities regulatory
authority or regulator in the jurisdiction in which the head office is located.

(b)

For filers, other than ~inyestment funds, whose head office is not in a jurisdiction in which a
participating principal regulator is located, the filer eanshould select alb!! participating principal
regulator as its J3riRSiJ3al F9€1l:!later, ifwith which the filer has a reas9Raelethe next most Significant
connection witl=l tl=le jl:!risEiistieR iR wl=lisl=l tl=le seleateEito act as the principal regulator is lesateEi:....Ih.e.
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next most significant connection sholJ!d be determined

by

reference to the factors listed in subsectjon

Mill·
(c)

For filers that are ~investment funds whose manager's head office is in a jurisdiction in which a
participating principal regulator is located, the principal regulator is the local securities regulatory

authority or regulator in the jurisdiction in which the manager's head office is located.
(d)

For filers that are ffH:fWaI.investment funds whose manager's head office is not in a jurisdiction in
which a partiCipating principal regulator is located, the filer Gaflshould select a!he participating
principal regulator as its J3FiASil3al r8§bllater, ifwith which the filer has a reasBAaelethe next most
significant connection witFi tAs jl;JrissistisA iA 'NRisR tRB selest9sto act as the principal regulator-i&
lesated The next most significant connection shbilid be determiried
in subsection 34f1l.

by reference

to the factors listed

(2)

For a particular filing of materials, if the filer has incorrectly identified a non-principal regulator as the principal
regulator, that non-principal regulator will decline to act as principal ,regulator and will notify the filer.

(3)

The principal regulator determined in accordance with section 3.2 is the principal regulator for all materials
filed under this Policy unless the principal regulator has been changed under section 3.3, 3.4 or 3.5.

3.3

Automatic Change of Principal Regulator - If the location of the head office of the filer or in the case of a m"l"alan

3.4

fund, the manager, is changed after the determination of the principal regulator in accordance with section
3.2, the principal regulator will change automatically to the local securities regulatory authority or regulator in the
jurisdiction to which the head office has been moved if the new head office is in a jurisdiction in which a participating
principal regulator is located. In all other circumstances the principal regulator can only be changed in accordance with
section 3.4 or 3.5.
Discretionary Change of Principal Regulator Applied for by Filer
investment

(1)

A filer may apply for a change of prinCipal regulator if it believes that its principal regulator is not the

appropriate principal regulator. However, a change of a filer's principal regulator based on factors other than
the head office criteria set out in section 3.2 will generally not be permitted unless exceptional circumstances
justify the change. The factors that may be considered in assessing an application for a change of a filer's

prinCipal regulator include:
(a)

location of management;

(b)

location of assets and operations; and

(c)

location of filer's trading market or quotation system in Canada, or, if the filer's securities are not
traded or quoted on a trading market or quotation system in Canada, location of filer's
securityholders.

(2)

If a filer applies for a change of its principal regulator, the application should be submitted in paper form to the
principal regulator and the requested regulator at leaslthirty days in advance of any filing of materials under

this Policy to permit adequate time for staft of the relevant securities regulatory authorities to consider and
resolve the application. If the application is not resolved before the date of any filing of materials, the principal
regulator will continue to act as principal regulator for that filing, and the change requested, if granted, will
relate to materials filed after the issuance of the final MRRS decision document.
(3)

The application should address the basis for the designation of the filer's principal regulator in accordance
with section 3.2, and should set forth the reasons for the requested regulator to act as principal regulator with
regard to the factors specified in subsection (1) and any other relevant factors. The filer will be given an

opportunity to respond to concerns or comments raised by the relevant securities regulatory authorities.
(4)

3.5

If an application is denied, the prinCipal regulator will provide written reasons for the denial to the filer.

Discretionary Change of Principal Regulator Proposed by the Participating Principal Regulators

(1 )

The participating principal regulators may determine that it would be preferable for a partiCipating principal

regulator other than the securities regulatory authority acting as prinCipal regulator to act as a filer's principal
regulator. This determination will generally only be made if changing the prinCipal regulator of a filer would

result in greater administrative and regulatory efficiencies with regard to the factors specified in subsection
3.4(1) and other relevant factors. The participating principal regulators will not redesignate a filer's principal
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regulator after materials have been filed and before a final MRRS decision document has been issued for the
materials.
(2)

If the participating principal regulators propose to change a filer's prinoipal regulator, the principal regulator will
notify the filer in writing of the proposed change, and will identify the reasons for the proposed change. The
redesignated principal regulator will become the filer's principal regulator thirty days after the date of the notice
unless the filer objects in writing to the proposed change. The filer, the principal regulator and the proposed
principal regulator wfJI attempt to resolve any objections raised by the filer to the proposed change.

3.6

Notification to CSA Committee of Discretionary Change of Principal Regulator - The participating principal
regulators involved in an application or proposal to change a filer's principal regulator will advise the CSA committee of
all decisions rendered under sections 3.4 or 3.5 and the reasons for the decisions.

3.7

Effect of Change of Principal Regulator
(1)

A change of principal regulator under section 3.3, 3.4 or 3.5 applies for all materials filed under this Policy
after the change.

(2)

If the circumstances relevant to the determination of the principal regulator change after the date of any filing
of materials and before a final MRRS decision document is issued relating to those materials, the principal
regulator will act as principal regulator for that filing, and the change of principal regulator will relate to
materials filed after the issuance of the final MRRS decision document.

Identification of New Principal Regulator - At the time of the first filing following a change of principal regulator, the
filer should identify the new principal regulator in the cover page information for the SEDAR filing and indicate that this
is a change from the previous filing. The filer should also update its SEDAR filer profile to identify the new principal
regulator and include the basis for the change of principal regulator.
PART 4 FILING MATERIALS UNDER THE MRRS

3.8

4.1

4.2

4.3

4.4

Election of MRRS and Identifying Principal Regulator - The filer should indicate in the cover page information for
the SEDAR filing its principal regulator and that it is electing to file materials under the MRRS. The filer should also
identify its principal regulator and the basis for the determination in its SEDAR filer profile. If a filer's principal regulator
is determined in accordance with paragraph 3.2(1 )(b) or 3.2(1)(d), the filer should provide a description of the factors
connecting the filer to the jurisdiction of the principal regulator it has selected. If applicable, the filer should provide the
date of the change in circumstances resulting in an automatic change of principal regulator under section 3.3 or of a
decision under section 3.4 or 3.5 changing the principal regulator.
Filing - If a filer proposes to distribute its securities by prospectus only to purchasers in jurisdictions other than the
jurisdiction in which its principal regulator is located, the materials, including the required fees, should also be filed with
the principal regulator, and will be reviewed by the principal regulator. This will enable participating principal regulators
to_maintain familiarity with their respective filers.
Black-lined Document - Except in the case of short form prospectuses, it is strongly recommended that a filer file
through SEDAR a draft prospectus (the French language version, in Quebec), black lined to show changes, as far as
possible in advance of filing final materials. This black lined version is in addition to the black lined version of the final
prospectus to be filed with the final materials.
Seasoned Prospectuses
(1)

If appropriate, a filer may identify a prospectus being filed as a seasoned prospectus. When a seasoned
prospectus is filed it should be accompanied by a copy of the seasoned prospectus black lined against the
preceding prospectus of the filer to show all changes made. The prospectus should be accompanied by a
certificate of the filer. The certificate should certify that the black lined prospectus indicates all differences
between the content of the seasoned prospectus and that of the previous prospectus of the filer.

(2)

If a filing is made under this section, th~ principal regulator will advise the non-principal regulators when the
comment letter is issued that the _prospectus is being reviewed as a seasoned prospectus. The non-principal
regulators will then assume that the principal regulator has conducted only a limited review of the prospectus
unless the contrary is specifically stated.

(3)

The procedures set out in this section do not apply to filings made under NI 81-101.

PART 5 REVIEW OF MATERIALS
5.1

Review by Principal Regulator - The principal regulator is responsible for reviewing all materials in accordance with
the local securities legislation and local securities directions of the jurisdiction in which the principal regulator is located,
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5.2

and in accordance with its review procedures, analysis and precedents. The principal regulator will be responsible for
issuing and resolving comments on materials and issuing the MRRS decision document once the relevant conditions
have been satisfied. While the non-principal regulators may review the materials and will advise the principal regulator
of any material concerns relating to the materials that, if left unresolved, would cause the non-principal regulators to opt
out of the MRRS, the filer will generally deal solely with the principal regulator.
Review Period for Long Form Prospectuses and Renewal Shelf Prospectuses
(1)

A ~riA6i~al Fe§"later that has im~le",eAted a syste", el selestive review will, withiA three werl'iA§ days el the
Elate 'sf tRe [3FelimiRary MRRS s8sisisA Els6b1msRt SF FSseipt af tRe I3'F8 ferma materials, Ratify tRe ReA I3FiASi13al
F8!3l:1latsFS if tR8 88Si!3RateEilevel af review te Be §li'/en te the materials is a Basis review.

(2)

II a ~riA6i~al re§"later that has i"'~le",eAted a syste", el selestive review selests ",ate rials fer either full
re'liew er issl;.le 9rienteel review, sr a FlriR6iFlai re§jlilat9r elees Ret ha;'e a systeFR sf seleeti;'e re'liew, tRe
=7,~~;=Tb!h!!;;e

principal regulator will use its best efforts to review the materials and issue a comment letter
within 10 working days of the date of the preliminary MRRS decision document or receipt of the pro forma
materials.

~

(4)

5.3

Each non-principal regulator will, within five working days of the date of the preliminary MRRS decision
document or receipt of the GeA=lmeAt letter ef the prinGipal regl:Jlaterpro forma materials, use its best efforts to:
(a)

advise the principal regulator of any material concarns with the materials that, if left unresolved,
would cause the non-principal regulator to opt out of the MRRS; or

(b)

indicate in the SEDAR "Filing Status" screen that it is clear to receive final materials, if there are no
outstanding applications or waiver applications_that have been filed with the non-principal regulators.

~er "'ate rials that have Bee A selested fer Basis review, the AeA ~riAsi~al re§"laters will, "'it~iA fi ..erkiA§ days
al BeiA§ Aalified that Ihe ",a!erialshave Bee A seleste~ fer Basis Fe'/ie'll, "se their Besl effGrts ta sa"'~ly with
~ara§ra~hs (3)(a) er (3)(B), as a~W<lwiate.

Review Period for Short Form Prospectuses

(1)

(2)

The principal regulator will use its best efforts to review materials relating to a preliminary short form
prospectus and issue a comment letter within three working days of the date of the preliminary MRRS
decision document. Each non-principal regulator will, sy 12:QQ neeA, e8sterR time, eA 11=1e \Verkin§! Elay
fellewing the Elate sf iSSliaRGe ef the GemmeRt letter sf tAG priRGipal F9€1l::Jlaterwithin three working days of the
preliminary MRRS decision doc!Jment, use its best efforts to:
(a)

advise the principal regulator of any material concerns with the materials that, if left unresolved,
would cause the non-princip'al regulator to opt out of the MRRS; or

(b)

indicate in the SEDAR "Filing Status" screen that it is clear to receive final materials, if there are no
outstanding applications that have been filed with the non-principal regulators.

Despite the foregoing, if, in the opinion of the principal regulator, a proposed distribution by way of short form
prospectus is too ,complex to be reviewed adequately within the prescribed time periods, the principal
regulator may determine that the time periods applicable to long form prospectuses should apply, and the
principal regulator will, within one working day of the filing of the preliminary short form prospectus, so notify
the filer and the non-principal regulators. The filer is encouraged to submit a pre-filing to resolve any issues
that may cause a delay in the prescribed time periods.

5.4

Novel Structure or Issue - If a prospectus is filed for an offering that involves a novel structure or novel issue and the
issues were not resolved in a pre-filing with the relevant regulators, the principal regulator may establish a cooperative
review process actively involving the non-principal regulators in formulating and resolving the comments. The
principles of mutual reliance, in all other respects, will continue to apply. The complexity of the structure or the issue
may affect the prescribed review periods..
5.5
Form of Response - The filer should provide to the principal regulator written responses to the comment letter issued
by the principal regulator.
PART 6 OPTING OUT
6.1

Opting Out - A non-principal regulator can opt out of the MRRS for a filing at any time before the prinCipal regulator
issues a final MRRS decision document for the materials. The non-principal regulator will provide notice of its decision
to opt out to the filer, the principal regulator and the other non-principal regulators by indicating "MRRS - Opt Out" in the
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SEDAR ~Filing Status" screen. The non-principal regulator will at that time provide written reasons for its decision to
opt out of the MRRS to the ~Ie, via SeMR. TAe ReR wiRsi~al ,e§.lale, Ihal has. e~lea e.1 VliII alse aa"ise Ihe
principal regulator and the other non-principal regulators ef its r8aS9RS fer BJ3tiR§ e~t. TAB filer .....iI! The principal

6.2

regulator wjll forward the reasons for opting Ollt to the filer and will use its best efforts to resolye om out JSSI'AS with the
filer on behalf of the ooo-principal regulator that has opted alit If the prjncipal rem,lator is able to resolve these jsslles
with the Don-principal reP'ilator that has opted Old the oon-principal rep' ,Iator that has opted out may opt back in
Reasons for optjng out wj!! be forwarded to the CSA committee In the event that the prjncipal reQlllator is unable to
resolve the opt a! It issl les wjth the non-prjncipal reQlllator the principal reQlllatnr will issue a final MRRS decision
document on behalf of the non-principal reglJlators that have not opted alit The filer will then deal directly with the nonprincipal regulator that has opted out to resolve any outstanding issues. ReaseRs fe, e~liR§ e.1 will.e ferwa'aea Ie Ihe
GSA sSFRmittse.
O~ting Bask In If the ~Ie, aRa Ihe ReR ~r'IRsi~al ,e§.lale, a'e aale Ie ,esolve Ihei, o.lslaRaiR§ iss.es bele,e Ihe
j3riRSij3al rB§ll;IlatBr i661:186 th8 fiRBI MRRS Elssi6ieR EleSl:lmsRt, thB ReR J:lriAeij3al r8§11;11atsr may 9j3t l3aeh: iA te tAB MR-RS
ay RelilyiR§ Ihe wiRsi~al ,e§.lale" all e.lhe, ReR ~'iRsi~al ,e§.lale,s aRa Ihe ~Ie, by iRaisaliR§ "MRRS G~I Basl< IR
Clear far l=iRal" iR the SEgAR "FiliA§ Statbls" SGFSeA. outside the MRRS

PART 7 MRRS DECISION DOCUMENT

7.1
7.2

Effect of MRRS Decision Document - The MRRS decision document evidences that a determination on materials has
been made by the principal regulator and the non-principal regulators that have not opted out of the MRRS for the
materials.
Conditions to Issuance of Preliminary,MRRS Decision Document - The prinCipal regulator will issue a preliminary
MRRS decision document if:
1,
the principal regulator has determined that acceptable materials have been filed; and

2,

7.3

the filer has confirmed to the principal regulator in a lelter accompanying the materials that, to the best of its
knowledge and belief:
(a)

materials, including all required translations, have been filed with all non-prinCipal regulators that
have not opted out of the MRRS for the materials;

(b)

in respect of each jurisdiction in which the materials are filed, the filer has filed or delivered all
documents required to be filed or delivered under the local securities legislation and is not subject to
a cease trade order issued by a local securities regulatory authority;

(c)

in each jurisdiction in which the securities will be offered to purchasers, at least one underwriter that
has signed the certificate is registered, or has filed an application for registration or an application for
exemptive relief from the requirement t,o be registered. If none of the underwriters that has Signed the
certificate are registered in a jurisdiction in which the distribution is being made but one of the
underwriters has filed an application for registration or an application for exemptive relief from the
requirement to be registered, that underwriter will file an undertaking with the principal regulator not
to solicit in that jurisdiction until the registration or ~xemption has been obtained; and

(d)

in the case of distributions to be effected by the filer, the filer is registered in each jurisdiction in which
the securities will be offered to purchasers, or has filed an application for registration. If the filer has
filed an application for registration in a jurisdiction, the filer will file an undertaking with the principal
regulator not to solicit in that jurisdiction until the registration is obtained.

Form of Preliminary MRRS Decision Document - The preliminary MRRS decision document for a preliminary
prospectus will contain the following legend:

This preliminary mutual reliance review system decision document evidences that preliminary receipts of the regulators
in each of (name of each jurisdiction in which materials have been filed and where the regulator has not opted out of
the MRRS for the materials) have been issued.
7,4

Conditions to Issuance of Final MRRS Decision Document for Long Form Prospectus and Renewal Shelf
Prospectus - The principal regulator will issue a final MRRS decision document for a long-form prospectus or a
renewal shelf prospectus if:
1.
the statutory waiting period between the issuance of a MRRS decision document for preliminary materials and
final materials, if applicable, has expired;

2.

May 27, 2005

all non-principal regulators, other than the regulators in ~Ie\'l B'.Rs'llisl<, Prince Edward Island, the Yukon
Territory, the Northwest Territories and Nunavut, have indicated in the SEDAR "Filing Status" screen that they
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are "Clear for Final" or have opted out of the MRRS for the filing by indicating "MRRS - Opt Out" .in the SEDAR
"Filing Status" screen;

7.5

7.6

7.7

7.8

1.9

L9.'

3.

the principal regulator has determined that acceptable materials have been filed; and.

4.

the filer has confirmed to the principal regulator in a letter accompanying the materials that, to the best of its
knowledge and belief:
(a)

materials, including all required translations, have been filed with all non-principal regulators that
have not opted out of the MRRS for the materials;

(b)

in respect of each jurisdiction in which the materials are filed, the filer has filed or delivered all
documents required to be filed or delivered under the local securities legislation and is not subject to
a cease trade order issued by a local securities regulatory authority;

(c)

in each jurisdiction in which the securities will be offered to purchasers, at least one underwriter that
has signed the certificate is registered or has been exempted from the requirement to be registered;

(d)

in the case of distributions to be effected by the filer, the filer is registered in each jurisdiction in
which the securities will be offered to purchasers; and

(e)

all necessary relief from applicable securities legislation or securities directions has been applied for
and granted by the principal regulator and non-principal regulators.

Conditions to Issuance of Final MRRS Decision Document for Short Form Prospectus - The principal regulator
will issue a final MRRS decision document for a short form prospectus if the conditions specified in section 7.4, other
than subsection 7.4(1). have been met and at least two working days have elapsed from the date of the preliminary
MRRS decision document.
Form of Final MRRS Decision Document - The final MRRS decision document for a prospectus will contain the
following legend:
This final mutual reliance review system decision document evidences that final receipts of the regulators in each of
(name of each jurisdiction in which materials have been filed and where the regulator has not opted out of the MRRS
for the materials) have been issued.

Local Decision Document - Despite the issuance of the MRRS decision document, certain non-principal regulators
will issue concurrently their own decision documents for materials. In the case of materials filed for a proposed
distribution of securities, it is not necessary for a filer to obtain a copy of the local decision document before
commencing the distribution of its securities.
Holidays - The principal regulator will issue a MRRS decision document evidencing the receipt of non-principal
regulators that are open on the date of the MRRS decision document. The principal regulator will issue a MRRS
decision document evidencing the receipt of the remaining non-principal regulators on the next day that the nonprincipal regulators are open.

MateFiallss"es Raised bate
(1)

"MataRal iss"a" maans a ~.I.Alial Fasai~1 Fal"sal iss". Faisea BY IR. pFiAsipal FeB"lal.F as a F.s"II.1 ils
F.vi.w el IAa malaFials aF Faisea BY IAe fileF as a FeS"1t el sAaABes maae 8y IAe fileF alieF a AeA pcinsipal
F9§bllater is Glear fer ~Flal.

(2)

If a material iSBble is FalBee after a ReR J3FiAGlpal refjbllater AaB iReisatee tAat it is Glear fer fiRal, tl=le J3FiRsi,aal
refjbllatsr may setermiRe tl=lat it is Ret 13F8,aares te issble a ~Flal MRRS seGisisFi sSSbimeAt blFlles6 SblSI=I ReA
~ri,Asi!3al r8§ldtater F1Feviees reooAfirmatiBA IAat It is Blear fer ~Aal materials. TAB J3riRsi'flal f8\3l:1later "All sl:I'smit
IAFe"BA SegAR "AeeF "Mems I. ReB"lal.Fs ResenfiFmalieA Req"eslee" a letteF ieeAlifyiAB IAe Aew maleAal
iBsble. TAe filar sl=IeldlEl eRGeblra§e tl=le ReA I3riAsil3al F9§bllatsFS te reSl3eAEI te tAe GerreSl3sRSeRse ef tl=le
pAAsipal "'B"lale" A AaA PFiAsi~al FeB"lal.F, elAeF IAaA IAe FeB"lal.", iA ~Iew ilF"ASwisk. "Finse ed",aFd
IslaAd, IAa Y"I,en Te"ilaFy, IAe ~1.FlA\'Iesl Te"ileFies aAd N"AaV"I, IAal dees A.I pFe"ide Fes.AfiFmalieA wilAin
fi"e days is s.AsieeF.d Ie Aa" •• pl.d ."1 ef MRRS.

+.W-Refusal by Principal Regulator to Issue a Receipt
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(1 )

If the principal regulator refuses to issue a receipt for materials and therefore refuses to issue a MRRS decision
document, it will notify the filer and the non-principal regulators by sending a refusalletler through SEDAR, and the
"MRRS will no longer apply to the filing. In these circumstances, the filer will deal separately with the local securities
regulatory authority in each jurisdiction in which the materials were filed, including the principal regulator, to determine
if the local securities regulatory authority or regulator in those jurisdictions will issue a local decision document. Filers
are cautioned that, once the MRRS is no longer applicable to the materials, each non-principal regulator may conduct

its own comprehensive review of the materials.
(2)

To the extent the issues that gave rise to the refusal to issue a MRRS decision document are resolved to the
satisfaction of all parties, the filer may request that the MRRS apply once again to the materials.
M4-Right to be Heard Following a Refusal - If a filer requests a hearing for a refusal by the principal regulator to
issue a receipt, the principal regulator will promptly advise the non-principal regulators of the request. The principal
regulator will generally hold the hearing, either solely or together with other interested non-principal regulators. The
non-principal regulators may make whatever arrangements they consider appropriate, including conducting hearings.

PART 8 APPLICATIONS
8.1

Applications - In many instances, certain exemptive relief is required by a filer to enable a filing of materials or to
facilitate a distribution of securities under materials filed. The following guidelines may assist a filer in ensuring that the
review of materials is not unduly delayed if there is a concurrent application that is not subject to Part g:
1.
The principles of mutual reliance are available to govern the review and disposition of applications that are
made in multiple jurisdictions. If the application is to be filed under the MRRS, it should be filed under the
applications policy.
2.

If the relief requested in the application is a condition to the issuance of a MRRS decision document and if the
application is not filed in a timely manner, the issuance of the MRRS decision document may be delayed. In
this regard, if an application is filed under the MRRS, filers are referred to the time periods for processing
applications as contained in the applications policy.

3.

If an application is filed, the filer should indicate in the SEDAR cover page information for the related filing of
materials under the field "Application for Exemption Order in", those jurisdictions in which the application is
being made. The filer should also indicate in a cover letter accompanying the application that there is a
related filing of materials that has either been filed or will be filed.
"

PART 9 PRE-FILINGS AND WAIVER APPLICATIONS
9.1

General
(1 )

(2)

The principles of mutual reliance are available to govern the review of pre-filings and waiver applications that
are made in more than one jurisdiction. There may be pre-filings and waiver applications where a formal order
is required in some jurisdictions while the issuance of a receipt will evidence the required relief in other
jurisdictions. This difference among the jurisdictions may create ambiguity about whether a particular pre-filing
or waiver application should be made under this policy or the applications policy. In order to free the process
of ambiguity, Appendix B contains examples of applications that are dealt with under this Policy.
If the filer does not require exemptive relief in the jurisdiction of its principal regulator, the filer should select
the participating principal regulator in the jurisdiction with which the filer has the next most significant
connection to act as the principal regulator for the purposes of the pre-filing or waiver application.

(3)

In a letter accompanying materials filed, the filer should describe the subject matter of any pre-filings or waiver
applications made to the non-principal regulators and the disposition thereof by the non-principal regulators.

(4)

If the resolution of a pre-filing or waiver application is a condition precedent to the issuance of either a
preliminary or final MRRS decision document, filers are reminded to file the pre-filing or waiver application
suffiCiently in advance of the filing of the related materials to avoid any delay in the issuance of the MRRS
decision document.

(5)

Different review procedures apply to those pre-filings and waiver applications filed under the MRRS that are
routine and those that raise novel and substantive issues.

(6)

If a pre-filing or waiver application has been filed, the filer should indicate in the SEDAR cover page
information for the related filing of materials under the field "Pre-filing or Waiver Application", those
jurisdictions in which the pre-filing or waiver application has been made. The filer should also indicate in a
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cover letter accompanying the pre-filing or waiver application that there is a related filing of materials that has
either been filed or will be filed.
9.2

9.3

Procedure for Rouline Pre-Filings and Waiver Applications - Except as provided in section 9.3, a pre-filing or
waiver application made under the MRRS should be submitt~d to the principal regulator in the form required by the
principal regulator, and the filer will deal directly with the principal regulator to resolve the pre-filing or waiver
application.
Procedure for Novel and Substantive Pre-Filings and Waiver Applications
(1)

(2)

If the principal regulator determines that a pre-filing or waiver application filed, or to be filed, under the MRRS
involves a novel and substantive issue or raises a novel public policy concern:
(a)

the principal regulator will direct the filer to submit the pre-filing or waiver application in written form to
the principal regulator and the non-principal regulators;

(b)

each non-principal regulator will be given five working days from the date of its receipt of the prefiling or waiver application to forward to the principal regulator and the other non-principal regulators
substantive issues that may, if left unresolved, cause the non-principal regulator to opt out of the
disposition of the pre-filing or waiver application; and

(c)

the principal regulator will notify all non-principal regulators of its proposed disposition of the pre-filing
or waiver application and will give each non-principal regulator a reasonable period of time to advise
the principal regulator of its disagreement with the proposed disposition of the pre-filing or waiver
application before notifying the filer of the disposition. The principal regulator will advise the filer that
the disposition of the pre-filing or waiver application represents the disposition by all non-principal
regulators other than those that advised the principal regulator of their disagreement with the
disposition within the specified period of time. If a non-principal regulator disagrees with the
disposition, the filer shsl::Jle eeal eireGtly with thatprjncipal regillator will lIse its best efforts to resolve
the outstanding issues with the non-principal regulator ts reselvethat disagrees with the proposed
disposition of the pre-filing or waiver application.

In circumstances where it is apparent to the filer that a proposed pre-filing or waiver application contains a
novel public policy issue, the filer is encouraged, for the purpose of accelerating the resolution of the pre-filing
or waiver application, to send the pre-filing or waiver application in written form to the non-principal regulators
contemporaneously with submitting it to the principal regulator.

9.4

Filing of Related Materials - For any materials filed under the MRRS to which a pre-filing or waiver application relates,
the filer should include in the cover letter accompanying the materials a description of the subject matter of the prefiling or waiver application, including the relevant provisions of the securities legislation and securities direct,ions of the
principal regulator and eaGA RBR priRsipal F9gl::Jlatsr aRe the proposed disposition of the pre-filing or waiver application
by the principal regulator and, if applicable, any non-principal regulator that disagreed with the disposition by the
principal regulator and had an alternative disposition of the pre-filing or waiver application. In the case of a waiver
application, the filer should identify the other non-principal regulators from which the requested relief is also needed.
9.5
Effect of Related MRRS Decision Document - In the case of a waiver application, the filer should include in the cover
letter referred to in section 9.4 a request that the non-prinCipal regulators grant the discretionary relief requested from
the principal regulator. The final MRRS decision document will evidence that the prinCipal regulator and the nonprincipal regulators that have not opted out have granted the discretionary relief requested in the waiver application.
The securities regulatory authorities of certain jurisdictions will also issue their own local decision documents.
PART 10
AMENDMENTS
10.1

Filing of Amendments
(1 )

Amendment materials should be filed with the principal regulator and the non-principal regulators in
accordance with Part 4 of this Policy;

(2)

The Securities Act (Quebec) provides that the Autorite des marches financiers must decide to issue or to
refuse to issue a receipt for a prospectus amendment, other than a prospectus relating to a continuous
distribution, within two working days of filing of the prospectus amendment. If a filer wishes to apply the
MRRS to a prospectus amendment, other than a prospectus amendment relating to a continuous distribution
that is also filed in the province of Quebec, it should include in the cover letter accompanying the prospectus
amendment materials statements that:
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10.2

it acknowledges that the Autorite des marches financiers may be unable to issue a receipt within two
working days of the date of receipt of the prospectus amendment and specifically waives any rights it
may have to have a receipt issued by the Autorite des marches financiers within that time frame; and

(b)

it undertakes to the Autorit;, des marches financiers that it will cease the distribution of its securities
in Quebec until the prospectus amendment MRRS decision document is issued.

(3)

If the filer does not include the statements referred to in subsection (2) in the cover letter accompanying the
prospectus amendment materials, the MRRS will not apply to that filing.

(4)

Filers are reminded that-local securities legislation in other jurisdictions contain restrictions on distributing'
securities until the prospectus amendment MRRS decision document is issued, as discussed in section 10.9.

Conditions to Issuance of MRRS Decision Document for Preliminary Prospectus Amendments - The principal
regulator will issue a preliminary prospectus amendment MRRS decision document if:
1.
the principal regulator has determined that acceptable materials have been filed; and
2.

10.3

(a)

the filer has confirmed to the principal regulator in a letter accompanying the materials that, to the best of its
knowledge ~nd belief:
(a)

materials, including all required translations, have been filed with all relevant non-principal regulators
that have not opted out of the MRRS for the materials;

(b)

in respect of each jurisdiction in which the materials are filed, the filer has filed or delivered all
documents required to be filed or delivered under the local securities legislation and is not subject to
a cease trade order issued by a local securities regulatory authority; and

(c)

if the amendment reftects the removal of an underwriter, the filer has confirmed to th~ principal
regulator that in each jurisdiction in which the securities will be offered to purchasers, at least one
underwriter that has Signed the certificate is registered, or has filed an application for registration or
an application for exemptive relief from the requirement to be registered. If none of the underwriters
that has signed the certificate are registered in a jurisdiction in which the distribution is being made
but one of the underwriters has filed an application for registration or an application for exemptive
relief from the requirement to be registered, that underwriter will file an undertaking with the principal
regulator not to solicit in that jurisdiction until the registration or exemption has been obtained.

Form of MRRS Decision Document for Preliminary Prospectus Amendments
(1)

The securities legislation and securities directions in force in certain jurisdictions require that a receipt be
issued for a preliminary prospectus amendment. The securities legislation and securities directions in force in
other jurisdictions do not require that a receipt be issued, and it has been the administrative practice to issue a
notice of acceptance of filing for the preliminary prospectus amendment. For the purposes of this Policy, a
preliminary prospectus amendment MRRS decision document will evidence that, if applicable, the required
receipts or notices of acceptance of filing have been issued by the principal regulator and the non-principal
regulators.

(2)

The preliminary prospectus amendment MRRS decision document will contain the following legend:

This mutual reliance review system decision document evidences that receipts or notices of acceptance of
filing of the regulators in each of (name of each jurisdiction in which materials have been filed and where the
regulator has not opted out of the MRRS for the materials) have been issued.
10.4

Review Period for Preliminary Prospectus Amendments
(1 )

If a preliminary prospectus amendment is filed before the principal regulator issues its comment letter relating
to the preliminary prospectus materials, the principal regulator may be unable to complete its review of the
preliminary materials and issue its comment letter within the time periods indicated in sections 5.2 and 5.3, as
applicable. In this case, the principal regulator will use its best efforts to issue its comment letter on the later
of the date that is five working
after the filing of the amendment and the
I due date for the
comment
iii
s

I
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efforts to complete its review
amendment and the original

(2)

00

the later of the date that is three working days after the filing of the

dlJA

date for completing the review,

If a preliminary prospectus amendment for a preliminary long form prospectus is filed after the principal
regulator has issued its comment letter:
(a)

the principal regulator will use its best efforts to review the materials and issue a comment letter
within three working days of the date of the preliminary prospectus amendment MRRS decision
document; and

(b)

the non-principal regulators will use their best efforts to advise the principal regulator of any material
concerns with the materials that, if left unresolved, would cause the non-principal regulator to opt out
of the MRRS within tRB later ef:three working days 'of the date of the preliminary prospectus
amendment MRRS decjsion dOCllment

(3)

(4)

10.5

(i)

I\'IS 'IIsFi.iR§ ~ays sl Ihs ~ale el ,esei~1 ellhe semmeRllelle, el Ihe ~'iRsi~al ,s§"lals,
F91atiR~ ts tAe aFH8R9FH8Rt; aREI

(ii)

Ihe 9l'~iF)' el Ihe lime ~e'ie~ iR~isale<l iR seslisR 0.2 Is, Feview by Ihs RSR ~'iRsi~al ,e§"lals,
sf the !3FelimiRaF)' materials.

If a preliminary prospectus amendment for a preliminary short form prospectus is filed after the principal
regulator has issued its comment letter:

(a)

the principal regulator will use its best efforts to review the materials and issue a comment letter
within two working days of the date of the preliminary prospectus amendment MRRS decision
document; and

(b)

the non-principal regulators will uSe their best efforts to advise the principal regulator of any material
concerns with the materials that. if left unresolved, would cause the non-principal regulator to opt out
of the MRRS ey tt:le later et: within two working days of the date of the preliminary prospectus
amendment MRRS decision dQC\lment
(i)

12:GG ReeR, ;;asle," time, eR Ihe wsrl.iR§ ~ay IsllewiR§ Ihe elale el iss"aRse el Ihe semmeRI
letter 9f tt:le f3riAGif3al re~l:llat9r relatiA§ t9 tt:le f3respestl:ls ameA8meAt; aREi

(ii)

tt:le expi,ry ef tt:le time perieEi iAEiisateEi iR sestieA 5.3 fer re'/iew ey tt:le AeA priAsipal
ef tt:le prelimiRary materials.

re~l:llater

The time periods in subsections (2) and (3) may not apply in certain circumstances if it would be more
appropriate for the principal regulator and the non-principal regulators to review the amendment materials at a
different stage of the review process. For example, the principal regulator and the non-principal regulators
may wish to defer review of the amendment materials until after receiving and reviewing the filer's responses
to comments already issued in respect of the preliminary materials.

Review Period for Prospectus.Amendments
(1 )

If a prospectus amendment to a long form prospectus, including a prospectus for a ml:ltl:lalan investment fund,
is filed, the principal regulator will use its best efforts to review the materials and to issue a comment letter
within three working days of the date of the receipt of the prospectus amendment, and the non-principal
regulators will use their best efforts to advise the principal regulator of any material concerns_ with the
materials that, if left unresolved, would cause the non-principal regulator to opt out of the MRRS within
twethree working days of the date of the issl:laAGe~ of the SaFRFRaAt letter et tRe priRsipal
re~l:llatarprospecttls amendment.

(2)

If a prospectus amendment to a short form prospectus is filed, the principal regulator will use its best efforts to
review the materials and to issue a comment letter within two working days of the date of the receipt of the
prospectus amendment, and the non-principal regulators will use their best efforts to advise the principal
regulator of any material concerns with the materials that, if left unresolved, would cause the non-principal
regulator to opt out of the MRRS ~y 12:GG RseR, ;;asle," lime, eR Ihewithin two working ~
the date of iSSl:laRSe af tt:le GammeRt letter af tRe priRsipal re§l:Jlaterthe receipt of the prospect!Js amendment.
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10.6

Conditions to Issuance of Prospectus Amendment MRRS Decision Document - The principal regulator will issue a
prospectus amendment MRRS decision document if:
1.
all comments raised have been resolved to the satisfaction of the principal regulator and, if applicable. any
non-principal regulator that has not opted out of the MRRS for the materials;
2.

the principal regulator has determined that acceptable materials have been filed;

3.

all non-principal regulators, other than the regulators in ~Iew 8'""6\'/i61" Prince Edward Island, the Yukon
Territory, the Northwest Territories and Nunavut, have indicated in the SEDAR "Filing Status" screen that they
are "Clear for First Amendment to Final" (or "Clear for Second Amendment to Final" or "Clear for Third
Amendment to Final" as applicable) or have opted out of the MRRS for the filing by indicating "MRRS - Opt
Ouf in the SEDAR "Filing Status" screen; and

4.

the filer has confirmed to the principal regulator in a letter accompanying the materials that. to the best of its
knowledge and belief:
(a)

(b)

materials, including all required translations, have been filed with all non-principal regulators that
have not opted out of the MRRS for the materials;
in respect of each jurisdiction in which the materials are filed, the filer has filed or delivered all

documents required to be filed or delivered under the local securities legislation and is not subject to
a cease trade order issued by a local securities regulatory authority;
(c)

if the amendment reflects the removal of an underwriter. the filer has confirmed to the prinCipal

regulator that in each jurisdiction in which the securities wilt be offered to purchasers, at least one
underwriter that has signed the certificate is registered or has been exempted from the requirement
to be registered; and
(d)

10.7

all necessary reUeffrom applicable securities legislation or securities directions has been applied for
and granted by the principal regulator and non-principal regulators.

Form of Prospectus Amendment MRRS Decision Document

(1)

The securities legislation and securities directions in force in different jurisdictions impose different
requirements on receipting or accepting amendments. The securities legislation and securities directions in
force in certain jurisdictions require that a receipt be issued for any prospectus amendment, whereas the
securities legislation and securities directions in force in other jurisdictions do not require that a receipt be
issued, and it has been the administrative practice to issue a notice of acceptance of filing for the prospectus
amendment. The securities legislation and securities directions in other jurisdictions require that a receipt be
issued for a prospectus amendment only where the prospectus amendment is filed for the purpose of

distributing securities in addition to the securities previously disclosed in the related prospectus. For the
purposes of this Policy, a prospectus amendment MRRS decision document will constitute confirmation that, if
applicable, the required receipts or notices of acceptance of filing have been issued by the principal regulator

and the non-principal regulators.
(2)

The prospectus amendment MRRS decision document will contain the following legend:

This mutual reliance review system decision document evidences that receipts or notices of acceptance of
filing of the regulators in each of (name of each jurisdiction in which materials have been filed and where the
regulator has not opted out of the MRRS for the materials) have been issued.
10.8

Local Decision Document - Despite the issuance of the MRRS decision document, certain non-principal regulators
will issue concurrently their own decision documents for amendments. In the case of prospectus amendments, it is not
necessary for a filer to obtain a copy of the local decision document before recommencing the distribution of its
securities.

10.9

Other Requirements
(1 )

Filers are reminded that the securities legislation and securities directions in force in certain jurisdictions
require that where an amendment has been filed for the purposes of distributing securities in addition to the
securities previously disclosed in the prospectus, the additional distribution will not be proceeded with for a
specified period of time.
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(2)

May 27, 2005

Filers are also reminded that the securities legislation and securities directions of certain jurisdictions provide
that, except in certain circumstances with the written permission of a designated person, a distribution or
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APPENDIX A
MATERIALS REQUIRED TO BE FILED UNDER NATIONAL POLICY 43-201
The attached lists of documents, as varied in accordance with the following guidance, are those required to be filed or delivered
under each category of filing to which the Policy applies.
The following guidance applies to all filings of materials under the MRRS:

1.

Where a filing is to be made in the province of Quebec, a French language version of the following documents must
also be filed:

(a)

the preliminary prospectus and the prospectus; and

(b)

any amendment to a preliminary prospectus and any amendment to a prospectus.

The French language versions of all documents incorporated by reference, if not previously filed, must be filed at the
time of filing of a preliminary short form prospectus.

2.

The attached lists do not refer to the applicable filing and distribution fees required by the securities regulatory
authorities. The filer should consult the fee schedules of the relevant securities legislation for the applicable fees.
For filers that are permitted to file materials in paper form under National Instrument 13-101, System for Electronic
Document Analysis and Retrieval (SEDAR), the payment offees should be made by cheque payable as follows:
British Columbia - British Columbia Securities Commission
Alberta - Alberta Securities Commission
Saskatchewan - Minister of Finance
Manitoba - Minister of Finance
Ontario - Ontario Securities Commission
Quebec - Autorite des marches financiers
New Brunswick - MiRister af FiAaRseNew BnlOswjck Securities Commission
Nova Scotia - Minister of Finance
Prince Edward Island - Provincial Secretary
Newfoundland and Labrador - Newfoundland and Labrador Exchequer Account
Northwest Territories - Government of the Northwest Territories
Yukon Territory - Government of Yukon
Nunavut - Nunavut Securities Registry
In all other cases, payment of filing fees should be transmitted electronically through SEDAR.

3.

Additional filing requirements apply to certain types of offerings such as offerings using the shelf offering procedures
(National Instrument 44-102), the post-receipt pricing procedures (National Instrument 44-103) or the multijurisdictional
disclosure system (National Instrument 71-101). Reference should be made to the applicable provisions of national or.
local rules or policies for any additional filing requirements or procedures.

4.

[FuFther filing requiremenls far Brilish Calumbia are sanlained in Be Palisy 41 601.1

5.

Fl::lltRsr filiA§ rsq'dirSmsAts far f' I l3eM, fer fi'.iR§s Rat files iA ssmfliiaRs8 "lttP, gSG 41 5Q1 sr
I\SC Peliey 4.7.

e.

FI::lRRer filiR~ F8E1l;lir=eA1BAts fe~ QI;l8S9S are s9AtaiRes iA lesal sesl;lrities

le~islati9A_ aAs

~II

44 1Q1, aFe GGRtaiRsa iR

19sal sesl::lFities airestieAs.7.

Where the attached requirements refer to personal information regarding directors, executive officers and
promoters of the filer, the filer should provide, for each director and executive officer of the filer and for each promoter
of the filer (or in the case where the promoter is not an individual, for each director and executive officer of the
promoter) the following information for security check purposes:

(i)

full name (including any previous name(s) if any);

(ii)

position with or relationship to the issuer;

(iii)

employer's name and. address, if other than the issuer;
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(iv)

full residential address;

(v)

date and place of birth; and

(vi)

citizenship.

For any of the above noted individuals with a residential address outside of Canada, the filer should provide the
following additional information:
(i)

previous address(es) (5 year history);

(ii)

dates residing in foreign country;

(iii)

height and weight;

(iv)

eye colour;

(v)

hair colour; and

(vi)

passport nationality and number.

Where the offering is made under the provisions of NI44-101, a completed authorization form as per Appendix A of NI
44-101, "Authorization of Indirect Collection of Personal Information" must be filed. Where the offering is made under
the provisions olOSC 41-501 a completed Form 41-501F2 "Authorization of Indirect Collection of Personal Information"
must be filed. Where the offering is made iA Qblses6 under the provisions of 0-28, a completed form as per
Appendix A of 0-28, Authorization of Indirect Collection of Personal Information, must be filed.
VVRere Sasl...atst:iewaA, MaRiteea SF ~Jeva 869ti8 is I9FiAGil3al Fe~l:Ilat9F, a RCMP GRoG assl:lrities FralolG IAfeFfRatisA
CaAtre I'la~"ast Fe,m #:1674 (89 97) m"st ee liIas. IA seAAastieA 'Vit~ t~e IiliA§ el aA iAitial p"elis effa,iA§ prespest"s:
(1) 'III=iSFB Qbl8B8e,is F1FiAGipal re~l:Ilater, a l=aFffi 4 !;lAGer tl=l9 RS§ll:IlatisR S9RS8FRiA€I S9GI:IFities maEte blREisr tRs Sesl;IFities
As! (Q"ebas) m"st eelilas; aAs (ii) w~e,e B'itis~ Cel"meia is p'iAsipal re9"late" t~a lila, m"st lila t~a pa,seAal
iAfoFFAatiaA fo,m ,a~"i,as ey BC Palisy 41 691.
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PRELIMINARY OR PRO FORMA LONG FORM PROSPECTUS

An issuer that files a preliminary prospectus or a pre forma prospectus pursuant to OSC 41-501 or, iA Q"ebas pursuant to Q-28,
shall file andlor deliver the documents required to be filed andlor delivered as set out in Section 13.2 of OSC 41-501 or,iR
QIl&I>es as set out in Section 13.2 of Q-28, along with:

"

1.

Filing fees; and

2.

A letter to the principal regulator prepared in accordance with section 7.2.2 of the Policy.

Issuers filing prospectuses and pro forma prospectuses outside Quebec in accordance with OSC 41-501 will satisfy
requirements in other jurisdictions governing the form and content of a long form prospectus and the accompanying filings and
deliveries to the Commissions. Issuers should consult local rules or orders for details.
ISS"aFS Ael flliA9 iA asseF~aAse "Iilh GSG 41 .Q1 eF, iA Q"ebes ~"FS"aAI Ie Q 2B, she"l~ leel' Ie lesal Fe~"iFeRleAls Ie ~eleFRliAe
~es"RleAls Ie be flle~ aA~,'eF ~eliveF8~ b"1 iA all sases she"l~ iASI"~e Ihe ileRls sel e"1 iA #1 aA~ #2 abeve.

May 27, 2005

(2005) 28 oseB 4772

E~ibit~lA~davit of Robert Christie
Request for Comments

FINAL LONG FORM PROSPECTUS
()

An issuer that files a final prospectus pursuant to OSC 41-501 or, iA Q"eees pursuant to Q-28, shall file andlor deliver the
documents required to be filed andlor delivered as set out in Section 13.3 of OSC 41-501 or, iA Q"eees as set out in Section
13.3 of Q-28, along with:
Filing fees and other applicable fees including participation fees; and
2.

A letter to the principal regulator prepared in accordance with section 7.4.4 of the Policy.

Issuers filing prospectuses and pro forma prospectuses outside Quebec in accordance with OSC 41-501 will satisfy
requirements in other jurisdictions governing the form and content of a long form prospectus and the accompanying filings and

deliveries to the Commissions. Issuers should consult local rules or orders for details.
Iss"eFS Ael IiliA§ iA assersaAse wil~ gSG 41 §Q1 er, iA Q"eees ~"rs"aAI Ie Q 28, s~e"ls leel' Ie lesal FS~"iremeAls Ie setermiAe
ses"meAI. Ie ee mes aAs/er seli',eres e"1 iA all sa.e •• ~e"ls iASI"se I~e ilems sel e"1 iA #1 aAs #2 aee',e.

May 27, 2005

(2005) 28 oseB 4773

Exhibl i-4ffidavit of Robert Christie
o

Request for Comments

PRELIMINARY SHORT FORM PROSPECTUS

An issuer that files a preliminary short form prospectus pursuant to NI44-101 shall file and/or deliver the documents required to
be filed and/or delivered as set out in Section 4.2 of that instrument along with:
1.

Filing fees; and

2.

A letter to the principal regulator prepared in accordance with section 7.2.2 of the Policy.

May 27, 2005

(2005) 2B oseB 4774

Exhibit F - Affidavit of Robert Christie
o
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FINAL SHORT FORM PROSPECTUS

An issuer that files a final short form prospectus pursuant to N144-101 shall file andlor deliver the documents required to be filed
andlor delivered as set out in Section 4.3 of that Instrument along with:
1.

Filing fees and other applicable fees including participation fees; and

2.

A letter to the principal regulator prepared in accordance with section 7.4.4 of the Policy.

May 27, 2005

(2005) 28 oses 4775

Exhibit F - Affidavit of Robert Christie
(',

1 ~~quest

for Comments

AMENDMENTS TO PRELIMINARY PROSPECTUS AND PROSPECTUS
(SHORT FORM AND LONG FORM)

An issuer that files an amendment pursuant to OSC 41-501 or, iA Q"SBee pursuant to 0-28, or pursuant to NI 44-101, shall file
andlor deliver the documents required to be filed andlor delivered as set out in section 13.7 of OSC 41-501, section 13.6 of 0-28
or section 5.3 of NI44-101, respectively, along with:
1.

Filing fees;

2.

A letter prepared in accordance with section 10.1(2) of the Policy, if applicable; and

3.

A letter to the principal regulator:
(a)

for a preliminary prospectus amendment, prepared in accordance with section 10.2.2 of the Policy; or

(b)

for a prospectus amendment, prepared in accordance with section 10.6.4 of the Policy.

ISS"eFS Ael IiliA§ iA aeeeF~aAee \'lilA 08C 41 aG1 eF, iA Q"SBee ~"F6"aAI Ie Q 28, aF ~II 44 1G1 sAa"l~ laal' Ie leeal Fe~"iFamaAls
la ~ele""iAe ~ae"meAIs la Be ~Ia~ aA~,ler ~eli ...eFa~ B"I iA all eases sAa"l~ iAel"~e IAe ilems sel a"t iA #1, #2 aA~ #J aBa',e.

May 27, 2005

(2005) 28 OSCB 4776

Exhibit F - Affidavit of Robert Christie
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PRELIMINARY SIMPLIFIED PROSPECTUS AND
ANNUAL INFORMATION FORM FILED UNDER N181-101

1.

Preliminary simplified prospectus

2.

Preliminary simplified prospectus - blacklined

(where a new fund is being qualified by a separate prospectus but is to be part of an existing group of funds sold by prospectus,
a blacklined version of the simplified prospectus should indicate any changes from the existing simplified prospectus for
the group of funds)
3.

Preliminary annual information form

4.

Preliminary annual information form - blacklined

()

(where a new fund is being qualified by a separate prospectus but is to be part of an existing group of funds sold by
prospectus, a blacklined version of the annual information form should indicate any changes from the existing annual
information form for the group of funds)
5.

Copy or draft of all material contracts for the new mutual funds

6.

For a new mutual fund in a new mutual fund group, personal information regarding individuals acting as trustees and

promoters, and directors and senior officers of the fund, trustee, manager and promoter. If the mutual fund is a member
of a mutual fund family for which this type of information was previously provided, the information would be required
only for those persons for whom the information was not previously provided by other members of the mutual fund
family
7.

Financial statements, if applicable

8.

Filing fees

9.

A letter to the principal regulator prepared in accordance with section 7.2.2 of the Policy

May 27, 2005

(2005) 28 osee 4777

Exhib!l.F1-gffidavit of Robert Christie
Request for Comments

PRO FORMA SIMPLIFIED PROSPECTUS AND
ANNUAL INFORMATION FORM FILED UNDER N181-101

1.

Pro forma simplified prospectus

2.

Pro forma simplified prospectus - blacklined to indicate all changes from previous simplified prospectus

3.

Pro forma annual information form

4.

Pro forma annual information form - blacklined to indicate all changes from previous annual information form

5.

Copy or draft of all material contracts not previously filed

6.

Personal information regarding individuals acting as trustees and promoters, and directors and senior officers of the

fund, trustee, manager and promoter where this information has not previously been provided for these persons in
connection with a previous filing of the mutual fund family

7.

Compliance report required under Part 12 of National Instrument 81-102. Mutual Funds

8.

Filing fees

May 27. 2005

(2005) 28 OSCB 4778

Exhibit F - Affidavit of Robert Christie
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FINAL SIMPLIFIED PROSPECTUS AND
ANNUAL INFORMATION FORM FILED UNDER N181-101

1.

Final simplified prospectus

2.

Final simplified prospectus ,- blacklined to show changes from preliminary or pro forma simplified prospectus, as the
case may be

3.

Final annual information form

4.

Final annual information form - blacklined to show changes from preliminary or pro forma annual information form, as
the case may be

l\

5.

Copy of all material contracts not previously filed

6.

For new funds, audited financial statements if not previously filed

7.

Auditors' consent letter re audited financial statements

8.

Auditors' comfort letter re unaudited financial statements, if applicable

9.

Consent of legal counselor other experts

10.

Certificate re proceeds of distribution in the jurisdiction (applicable to filings in B.C., Alberta, Ontario and Quebec)

11.

Filing fees

12.

A letter to the principal regulator prepared in accordance with section 7.4.4 of the Policy

May 27,2005

(2005) 28 OSCB 4779

Exhib,iA&2-&fidavit of Robert Christie
Request for Comments

AMENDMENT TO A SIMPLIFIED PROSPECTUS AND
ANNUAL INFORMATION FORM FILED UNDER N181-101

1.

Amendment to simplified prospectus

2.

Amendment to simplified prospectus - blacklined (where amendment is an amended and restated simplified
prospectus)

3.

Amendment to annual information form

4.

Amendment to annual information form - blacklined (where amendment is an amended and restated annual information
form)

. 5.

Copy of all material contracts not previously filed

6.

Auditors' consent letter, if applicable

7.

Auditors' comfort letter, if applicable

8.

Consent of legal counsel and other experts, if applicable

9.

Filing fees

10.

A letter to the principal regulator prepared in accordance with section 10.6.4 of the Policy

May 27, 2005

(2005) 28 OSCB 4780

Exhibit F~ Affidavit of Robert Christie
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APPENDIXB

"
EXAMPLES OF APPLICATIONS DEALT WITH UNDER NATIONAL POLICY 43-201
1.

relief from financial statement and other requirements in a prospectus

2.

relief from escrow requirements

3.

applications relating to representations as to listing - however, because of the differences in local requirements, it may
be easier to deal with these applications outside of the MRRS

4.

requests for confidentiality of material contracts

5.

N181-101 waiver applications

6.

requests for confidential pre-filing of a prospectus for review purposes

May 27, 2005

(2005) 28 OSCB 4781

Exhibit F - '1ffI~~ of Robert Christie
ffequest for Comments

AMENDMENTS TO
NATIONAL INSTRUMENT 51-101 STANDARDS OF DISCLOSURE FOR OIL AND GAS ACTIVITIES
PART 1 AMENDMENTS TO NATIONAL INSTRUMENT 51-101
1.1

Amendment - National Instrument 51-101 Standards of Disclosure for Oil and Gas Activities is amended by:
(a)

in section 2.1.3. striking the phrase "except in British Columbia": and

(b)

repealing section 3.6.

PART 2 EFFECTIVE DATE
2.1

Effective Date - This amendment is effective "

May 27. 2005

(2005) 28 OSCB 4782

Exhibit

t 24ffidavit of Robert Christie
Request for Comments

AMENDMENTS TO
MULTILATERAL INSTRUMENT 81·104 COMMODITY POOLS

PART 1 AMENDMENTS TO MULTILATERAL INSTRUMENT 81·104
1.1

Amendment· Multilateral Instrument 81-104 Commodity Pools is amended by repealing section 8.6.

PART 2 EFFECTIVE DATE
2.1

Effective Date· This amendment is effective •.

May 27, 2005

(2005) 28 OSCB 4783

